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INTRODUCTION
The government cannot lawfully compel a private party to broadcast the
government’s hostile and controversial opinions as the price for speaking. But San
Francisco is attempting to do just that. As part of its self-proclaimed “war” to
“take down Big Soda,” the Board of Supervisors has banned manufacturers,
retailers, and advertisers of beverages with added sugar from promoting their
products on billboards, posters, or signs within the City unless they overlay an
unprecedented 20% of their speech with “WARNING: Drinking beverages with
added sugar(s) contributes to obesity, diabetes, and tooth decay. This is a message
from the City and County of San Francisco.” S.F., Cal., Ordinance No. 100-15
(2015) (the “Ordinance”).
In the words of the Ordinance’s sponsor, the City’s message “warns people
that drinking” beverages with added sugar “increases your risk of diabetes, obesity,
and tooth decay” because of “sugar,” not “calories,” and that drinking these
beverages contributes to those risks “in a way that other products do not.” CNBC
Interview with Scott Wiener at 0:49, 3:21 (June 10, 2015), http://video.cnbc.com/
gallery/?video=3000387369. Those views do not reflect any scientific consensus.
To the contrary, the United States Food and Drug Administration (“FDA”)
disagrees with the City’s view that added sugar contributes to weight gain
differently than any other source of calories. 79 Fed. Reg. 11,880, 11,904 (Mar. 3,

1
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2014).

So do many other respected scientists, including the longtime Chief

Scientific and Medical Officer of the American Diabetes Association. ER625
(Kahn ¶ 15). Plaintiffs disagree with the City as well, and believe the City’s
Warning is highly misleading. But for purposes of this appeal, it does not matter
whether the City or those who disagree with it have the better of the argument.
What matters is that these issues are the subject of vigorous and ongoing debate,
and the City nonetheless is forcing Plaintiffs to convey, associate with, and
subsidize the City’s side of that debate, or else stop speaking altogether on covered
media. The burden this places on Plaintiffs’ speech is intolerable under the First
Amendment.
The government is a welcome participant in the marketplace of ideas. But
the First Amendment bars the government from restricting or silencing the
messages of speakers with whom it disagrees “in order to tilt public debate in a
preferred direction.” Sorrell v. IMS Health Inc., 564 U.S. 552, 578-79 (2011).
Forcing private speakers to use their own “facilities to spread [a hostile] message”
as a prerequisite for speaking “penalizes the expression of particular points of
view” and “deter[s] [speakers] from speaking out in the first instance”; instead of
adding to the marketplace of ideas, it diminishes speech and “inescapably
‘dampens the vigor and limits the variety of public debate.’” Pac. Gas & Elec. Co.
v. Pub. Utils. Comm’n, 475 U.S. 1, 9-10 (1986) (hereafter PG&E) (citation

2
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omitted). That is precisely what will happen here. As the nation’s three largest
beverage companies declared below, under oath, they will not allow the City to
convert their advertisements into platforms for broadcasting misleading and hostile
views about their products. If the Ordinance takes effect, they will stop speaking
or substantially alter their speech to avoid triggering the Warning. Either way,
speech will be diminished, not enhanced.
The district court recognized that the Ordinance “arguably taxes speech
per se”; that the “burden imposed [on Plaintiffs’ speech] by the 20% size
requirement is not insubstantial”; and that, “arguably, Plaintiffs have raised serious
questions going to the merits.” ER13 n.10, ER19, ER30. But it nonetheless
declined to grant a preliminary injunction. The court justified that outcome by
watering down First Amendment protections, shifting the burden of proof from the
City to Plaintiffs, and disregarding or discounting overwhelming record evidence.
Most significantly, the district court applied the wrong standard of scrutiny.
The court refused to apply the heightened scrutiny required for content- and
speaker-based commercial speech regulations, see Retail Digital Network, LLC v.
Appelsmith, 810 F.3d 638, 647-50 (9th Cir. 2016), and instead applied the more
limited scrutiny reserved in Zauderer v. Office of Disciplinary Counsel, 471 U.S.
626, 651 (1985), for “purely factual and uncontroversial” disclosures intended to
prevent consumer deception. That was error. This Ordinance has nothing to do

3
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with consumer deception, as the City admitted below, and the messages conveyed
by the Warning are not “purely factual and uncontroversial.”
Had the district court applied heightened scrutiny, as it should have, the
Ordinance could not survive.

The Ordinance’s extraordinary burdens and

numerous exemptions ensure that, far from directly and materially advancing the
City’s purported interest in better informing consumers about nutrition, the
Ordinance is utterly self-defeating: companies will stop speaking altogether or will
shift their speech to exempt media rather than carry the City’s Warning. Likewise,
the Ordinance burdens vastly more private speech than necessary: The City could
more effectively disseminate its views on nutrition, without burdening any private
speech, by doing the speaking itself. The Ordinance fails even Zauderer’s more
limited scrutiny, moreover, because its requirement to overlay fully 20% of
Plaintiffs’ speech with the City’s hostile Warning would so harshly punish and so
thoroughly undermine Plaintiffs’ speech that it would, in effect, suppress their
speech on covered media altogether.
Although it denied Plaintiffs’ motion for a preliminary injunction, the
district court found that this case presents a sufficiently close question to warrant
an injunction pending appeal. But this is not a close case; it is an easy one. The
district court’s decision should be reversed and a preliminary injunction entered to

4

Case: 16-16072, 07/28/2016, ID: 10067938, DktEntry: 10, Page 16 of 98

maintain the status quo and prevent enforcement of the Ordinance while its legality
is under review.
JURISDICTIONAL STATEMENT
The district court had subject matter jurisdiction over this case pursuant to
28 U.S.C. § 1331. It denied Plaintiffs’ motion for a preliminary injunction on May
17, 2016. Plaintiffs filed a timely notice of appeal on June 16, 2016. This Court
has jurisdiction under 28 U.S.C. § 1292(a)(1).
STATEMENT OF THE ISSUES
Whether the district court erred in refusing to preliminarily enjoin San
Francisco Ordinance No. 100-15 on First Amendment grounds.
STATEMENT OF ADDENDUM
The full text of the relevant constitutional provisions, statutory provisions,
and rules are set forth in the statutory addendum filed concurrently with this brief.
See 9th Cir. R. 28-2.7.
STATEMENT OF CASE
A.

The City’s Efforts To Target Speech By Sugar-Sweetened
Beverage Manufacturers, Retailers, And Advertisers

Nutrition guidance is constantly evolving and often hotly disputed. Just as
with fat, cholesterol, salt, wine, coffee, eggs, butter, pasta, and countless other
nutrients and foods, scientists continue to debate the impact of beverages with
added sugar on the diet. See ER770-77 ¶¶ 38-72; ER623-24 (Kahn ¶ 11); Rachel

5
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Premack, Researchers Now Have A Much More Nuanced Understanding Of
Whether

We

Should

Eat

Pasta,

Wash.

Post

(July

6,

2016),

https://www.washingtonpost.com/news/wonk/wp/2016/07/06/researchers-nowhave-a-much-more-nuanced-understanding-of-whether-we-should-eat-pasta/. Such
“scientific expression and debate” is within the “heartland” of what the First
Amendment protects. United States v. U.S. Dist. Court for the Cent. Dist., 858
F.2d 534, 542 (9th Cir. 1988).
The San Francisco Board of Supervisors picked a side in this debate and is
trying to forcibly establish its opinion as fact within City limits. On June 25, 2015,
as part of its “war” against soda,1 the City enacted two ordinances restricting
advertising for beverages with added sugar.

The first ordinance banned all

advertisements promoting beverages with added sugar on City-owned property,
while expressly permitting advertising that criticized or discouraged their
consumption. See S.F., Cal., Ordinance No. 98-15 (2015). That ordinance would
have taken effect on July 25, 2015. But after Plaintiffs brought suit and sought an
immediate preliminary injunction against that ordinance, the City Attorney’s

1

See, e.g., Victoria Colliver, United Front In S.F.’s War On Sodas, Other
Sweet Drinks, SFGate (Feb. 2, 2014), http://www.sfgate.com/health/article/Unitedfront-in-S-F-s-war-on-sodas-other-sweet-5196702.php (noting latest proposals
from “San Francisco supervisors supporting the war on ‘liquid sugar’”).
6
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Office agreed it was “probably indefensible” and the Board of Supervisors
repealed it.2
The second ordinance is not limited to advertising on public property. It
regulates speech on public and private property throughout the City.

S.F.

Ordinance No. 100-15 (the “Ordinance”) compels anyone who produces,
distributes, or advertises sugar-sweetened beverages to print on “any
advertisement, including, without limitation, any logo, that identifies, promotes, or
markets a Sugar-Sweetened beverage for sale or use” a large black-box warning,
occupying fully 20% of the advertisement, stating (as scaled to 20% of this page)
as follows:

WARNING: Drinking beverages
with added sugar(s) contributes to
obesity, diabetes, and tooth decay.
This is a message from the City and
County of San Francisco.

2

See Lisa Aliferis, San Francisco Supervisors Set to Vote on Repeal of Soda
Regulation, KQED (Nov. 13, 2015), http://ww2.kqed.org/stateofhealth/2015/11/13/
san-francisco-supervisors-set-to-vote-on-repeal-of-soda-regulation/.
7
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See S.F. Health Code §§ 4202, 4203(a); see also infra at 48-49 (showing mockups
of the Warning as applied to sample advertisements). The Warning is larger than
any currently required in the United States for any other consumer product,
including alcohol, pharmaceuticals, and cigarettes.3
The Warning must be affixed to advertisements for any beverage that has
one or more added caloric sweeteners (i.e., sugar) and contains more than 25
calories per 12 fluid ounces. The Warning applies to full-calorie and reducedcalorie soft drinks, sports drinks, sweetened fruit juices, vitamin water, and more,
including dozens of beverages defined by the FDA as containing “low calories.”
21 C.F.R. § 101.60(b)(2)(i)(A).

The Warning must be affixed even to

noncommercial advertising—such as billboards celebrating marriage equality,
promoting recycling, or supporting other political, social, or cultural causes—if the
advertisement includes a beverage company’s logo or a representation of its
product. See ER9-10; ER555 & ER560-66 (Keane ¶¶ 12-13 & Exs. A-B); ER587
& ER593-99 (Kelly ¶ 14 & Exs. A-C); ER575 & ER580-83 (Johnson ¶ 15 & Exs.
3

The City borrowed the 20% requirement from “the standard required by the
FDA on tobacco warnings.” Press Release, Scott Weiner Democrat for State
Senate, San Francisco Supervisors To Introduce New Legislation Combatting Soda
Advertising And Prohibiting City Spending On Sugar-Sweetened Beverages (Mar.
10,
2015),
http://www.scottwiener.com/new_legislation_sugar_sweetened_
beverages. The final rule that would have implemented a 20% statutory warning
requirement for cigarette advertisements was invalidated by the D.C. Circuit on
other grounds, however, and the agency has not yet promulgated a replacement.
Plaintiffs believe, therefore, that the City’s Warning is the largest currently
required on any consumer product advertisement in America.
8
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B-C); ER603 & ER608-10 (Fox ¶ 14 & Ex. A). Violations of the Ordinance are
punishable by up to $1,000 per violation, per day. See S.F. Health Code § 4204;
S.F. Admin. Code § 100.5(a)(3).
Despite its facially broad scope, the Ordinance is riddled with exceptions
and exemptions that undermine the City’s purported goal to better “inform the
public.”

S.F. Health Code § 4201.

The Ordinance requires no warning on

countless products that contain more sugar and calories than the products subject to
the Warning, exempting all beverages with naturally occurring sugar (e.g., 100%
fruit juice or fruit smoothies), flavored milk containing as much as 40 grams of
total sugar per 12 ounces, milk alternatives “regardless of sugar content,” and all
foods regardless of calorie or sugar content.

See S.F. Health Code § 4202.

Similarly, the Ordinance picks and chooses among media—although it applies to
many important forms of advertising, including most billboards, posters, and signs,
the Ordinance exempts all newspapers, magazines, periodicals, circulars,
television, radio, and the internet. Id. It also excludes countless point-of-sale
advertisements, including all menus, container labels, and shelf tags. Id.
B.

The Warning’s Misleading And Controversial Messages

Reports from both parties’ experts confirm that, viewed in context, the
Warning will convey the City’s beliefs that (1) drinking beverages with added
sugar is especially harmful compared to naturally occurring sugar and other

9
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sources of calories, and (2) “drinking beverages with added sugar” is inherently
dangerous and should be avoided.
Professor Peter Golder, the coordinator of the marketing faculty at the Tuck
School of Business at Dartmouth College, explained in detail how the Warning’s
targeted application to and sole textual focus on beverages with added sugar, along
with its all-caps WARNING preface, will convey to consumers that drinking
beverages with added sugar (1) contributes to obesity, diabetes, and tooth decay
differently from and more so than other sources of sugar or calories, and (2) is
inherently dangerous and contributes to those harms regardless of one’s other
dietary or lifestyle choices. See ER708, ER710-14 (Golder ¶¶ 47, 54-62).
The City’s expert on health warnings, Dr. David Hammond, substantiated
these conclusions. He acknowledged that the Warning does not caution equally
about all calories, but rather “focus[es] on risks specific to SSB consumption.”
ER397 (Hammond ¶ 65) (emphasis added). He acknowledged further that the
Warning’s message about “the unhealthy effects of added sugar” will drive
consumers “to avoid added sugar,” as opposed to avoiding foods and beverages
high in sugar or calories more generally. ER396 (id. ¶ 62). And he agreed with
Professor Golder that “SSB warnings [will] work as intended and influence the
ways in which consumers perceive SSBs, such that they regard them as less
healthy and, less desirabl[e].” ER398 (id. ¶ 66). Dr. Hammond also affirmed that
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the Warning sends a message that drinking beverages with added sugar is
dangerous. See, e.g., ER383 (id. ¶ 27) (use of “WARNING” conveys drinking
beverages with added sugar could “result in serious injury”); ER383-84 (id. ¶¶ 2829) (City’s “clear, explicit identification of the health outcomes from drinking
beverages with added sugar” will increase the “perceived dangerousness” of that
behavior).
These are also precisely the messages the Ordinance was intended to
convey. As the Ordinance’s Sponsor candidly acknowledged, the Warning is “not
about calories, it’s about sugar. … Liquid sugar is a unique health problem.”
Wiener CNBC Interview at 2:46; see id. at 3:21 (“[The Warning] is not about
calories in, calories out, it’s about a massive amount of liquid sugar that is
absolutely increasing people’s risk of diabetes in a way that other products do
not.” (emphasis added)); see also ER790 ¶ 138(a) (Sponsor explaining that “[t]hese
drinks are making people sick, and we need to make that clear to the public.”
(citation omitted)).
It is undisputed that the City’s views on these issues are controversial. The
City acknowledges that “there is some debate about whether SSBs pose ‘unique’
health risks.” ER182. The City’s health experts likewise admitted that whether
beverages with added sugar contribute to obesity or diabetes differently from any
other source of calories is debated.

See, e.g., ER193 (Willett ¶ 11); ER485
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(Schillinger ¶ 21); see also ER623-24 (Kahn ¶ 11) (noting “vigorous and ongoing
scientific debate”).
The City had no choice but to concede that its views are hotly disputed. The
FDA itself thinks the City is wrong. After years of study comparing the effects of
different diets with similar overall calories, the FDA concluded that “added sugars,
including sugar-sweetened beverages, are no more likely to cause weight gain in
adults than any other source of energy.” 79 Fed. Reg. 11,880, 11,904 (Mar. 3,
2014). Indeed, the FDA recently rejected a proposal that products with added
sugar carry a warning asserting they are “linked to obesity, Type II Diabetes, [and
other health risks]” because it believes that such a statement is “not consistent with
[its] review of the evidence” and because “some added sugars can be included as
part of a healthy dietary pattern.” 81 Fed. Reg. 33,742, 33,829 (May 27, 2016).
The American Dental Association also thinks the City is wrong. It has
publicly criticized the “growing popularity of singling-out sugar-sweetened
beverages” because “the evidence is not yet sufficient to single out any one food or
beverage product as a key driver of dental caries.” American Dental Association,
Technical Comments of ADA on The Scientific Advisory Report of the 2015
Dietary Guidelines Advisory Committee at 6 (May 8, 2015), http://www.ada.org/
~/media/ADA/Advocacy/Files/ltr_150508_hhs_dgac2015_nosig.ashx.
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Although the Warning states, without qualification, that “drinking beverages
with added sugar” is risky behavior, the City similarly had to allow that beverages
with added sugar “can safely be consumed in moderation.” ER182. Added sugar
is “generally recognized as safe” by the FDA, such that it may be used in food and
beverages “with no limitation other than current good manufacturing practice.” 21
C.F.R. § 184.1866(c) (capitalization altered).

And the FDA has repeatedly

affirmed that “added sugars can be a part of a healthy dietary pattern.” FDA, U.S.
Department of Health and Human Services, Changes to the Nutrition Facts Label
(last updated July 19, 2016), http://www.fda.gov/Food/GuidanceRegulation/
GuidanceDocumentsRegulatoryInformation/LabelingNutrition/ucm385663.htm
(“FDA Nutrition Facts Label”); see also ER791 ¶ 139(b) (citing report of the
Wisconsin Dental Association) (“Drinking [soda] in moderation may represent no
harm at all” to your teeth).
Moderate consumption, moreover, is the rule, not the exception. Although
the large majority of Californians drink sugar-sweetened beverages, over twothirds of those who drink them drink less than one a day.4 And according to the
4

See Nutrition Education and Obesity Prevention Branch, California
Department of Public Health, Obesity in California: The Weight of the State, 20002012 at 20-21 (2014), https://www.cdph.ca.gov/programs/cpns/Documents/
ObesityinCaliforniaReport.pdf; Sohyun Park et al., Center for Disease Control and
Prevention, Morbidity and Mortality Weekly Report, Prevalence of SugarSweetened Beverage Intake Among Adults—23 States and the District of Columbia,
2013 (Feb. 26, 2016), http://www.cdc.gov/mmwr/volumes/65/wr/mm6507a1.htm.
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City’s own figures, the majority of San Franciscans maintain a healthy weight—
the product of balancing caloric intake and physical activity.5 See S.F. Health
Code § 4201 (noting most San Franciscans are neither overweight nor obese).
Thus, for the great many San Franciscans who consume beverages with added
sugar while balancing their overall caloric consumption and physical activity,
“consuming beverages with added sugar does not contribute to obesity or
diabetes.” ER625 (Kahn ¶ 14).
C.

The Warning’s Chilling Effect On Plaintiffs’ Speech

Plaintiffs submitted overwhelming and largely undisputed evidence
establishing that the City’s Ordinance will significantly burden and chill speech on
covered media. Professor Golder—the sole marketing expert participating in this
case—explained how requiring Plaintiffs to paste the City’s message over fully
20% of Plaintiffs’ outdoor advertisements would distort Plaintiffs’ intended speech
and defeat its purpose. See ER708-10 (Golder ¶¶ 46, 49-53); ER146, ER150-151,
ER157 (Golder Rebuttal ¶¶ 14-15, 26-27, 40). He concluded that the Warning’s
The district court claimed that “a standard serving size of soda is 20 ounces and
that imparts as many as 240 calories.” ER21. The actual serving size for fullcalorie soda is 12 fluid ounces (i.e., one can), or roughly 140 calories. FDA
Nutrition Facts Label.
5

See Center For Disease Control and Prevention, The Caloric Balance
Equation (last updated May 15, 2015), http://www.cdc.gov/healthyweight/calories/
(“When it comes to maintaining a healthy weight for a lifetime, the bottom line
is—calories count! Weight management is all about balance—balancing the
number of calories you consume with the number of calories your body uses or
‘burns off.’”).
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“prominence” and “severity” would cause “consumers to perceive the Warning
Message as one of the primary messages of the advertisement, if not the primary
message of the advertisement.” ER709 (Golder ¶ 50). The City and its healthwarning expert, meanwhile, admitted that the Warning’s text, design, size, format,
and “WARNING” signal will work as intended: diverting consumer attention from
the promotional content of the advertisement, undermining consumers’ perception
of the advertised product, and discouraging its consumption.

ER181 (citing

ER387-88 (Hammond ¶¶ 36-39)); see also ER375-86 (id. ¶¶ 16-33).
The evidence below also established that, despite the unique benefits offered
by advertising media that are subject to the Ordinance, the Ordinance will compel
Plaintiffs to exit all covered media. “[F]or reasons such as audience accessibility,
location, and cost, outdoor advertising is a particularly important venue for
advertisements related to … beverage products.” ER586 (Kelly ¶ 11); ER574
(Johnson ¶ 11); ER602 (Fox ¶ 11); see also ER185 n.11 (acknowledging “many
benefits to outdoor advertising not offered by other forms of media”).
Nonetheless, as Professor Golder explained, companies would in practice be
compelled to exit all such media “to avoid the harm that would be imposed by
associating their companies and brands with the Warning Message.” ER690-91
(Golder ¶ 9); see also ER705, ER708-10, ER716-17 (id. ¶¶ 42, 49-53, 67-68).
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For exactly that reason, the three largest beverage companies filed
uncontested declarations below attesting that, if the Ordinance takes effect, they
will cease speaking on covered media and advertise within the City only on
exempted media. See ER589-90 (Kelly ¶ 28); ER577 (Johnson ¶ 28); ER605 (Fox
¶ 27). The City admitted that it would be “rational” for Plaintiffs to “shift away
from the kind of advertising that is covered by a disclosure requirement.” ER185
n.11.
D.

The District Court Denied A Preliminary Injunction Despite
Recognizing The Ordinance Poses Serious Constitutional
Questions

Plaintiffs filed suit and sought a preliminary injunction. Despite deeming it a
“close question,” ER26, the district court denied that motion.6
The district court reviewed the Ordinance under the reduced First
Amendment scrutiny applicable under Zauderer to “purely factual and
uncontroversial” disclosure requirements designed to further “the State’s interest in
preventing deception of customers.”

Video Software Dealers Ass’n v.

Schwarzenegger, 556 F.3d 950, 966 (9th Cir. 2009) (citation omitted), aff’d sub
nom. Brown v. Entm’t Merchants Ass’n, 564 U.S. 786 (2011). Relying on his own
6

The district court’s order includes a footnote mistakenly implying that the
City agreed not to enforce the Ordinance pending final judgment. See ER1 n.1.
As the district court subsequently clarified, the City agreed not to enforce its other
ordinance targeting sugar-sweetened beverage advertising on City property
pending final judgment. See ER84. The City declined Plaintiffs’ request to
suspend enforcement of the Ordinance at issue here.
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prior opinion in CTIA – The Wireless Ass’n v. City of Berkeley, 139 F. Supp. 3d
1048 (N.D. Cal. 2015), appeal docketed, No. 16-15141 (9th Cir. Feb. 1, 2016),
Judge Chen held that Zauderer is not limited to laws addressing potentially
misleading speech, and instead broadly allows the government to compel speech to
advance any legitimate governmental interest including, “e.g., public health and
safety.” ER12-13.
The district court also suggested that a compelled disclosure may not even
need to be “purely factual and uncontroversial” for Zauderer to apply. See ER1314; ER14 n.11. Even if such a predicate exists, the court construed it to be
toothless. It held that “the ‘factual and uncontroversial’ requirement of Zauderer
means, at most, that the compelled disclosure must convey a fact rather than an
opinion and that, generally speaking, it must be accurate.” ER14. And it insisted
that a warning will qualify as “accurate” even if “there is a disagreement about the
science behind a warning[,] because science is almost always debatable at some
level.” ER15.
Having emasculated the “factual and uncontroversial” standard, the court
concluded that the City’s Warning is “factual” and “accurate.” The court held that
it is legally irrelevant whether the Ordinance’s text and scope conveys a
misleading message about the relative dangerousness of beverages with added
sugar as compared to other products, because Zauderer does not require a
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disclosure requirement to “get at all facets of the problem it is designed to
ameliorate.” ER17 (quoting Zauderer, 471 U.S. at 651 n.14); see ER20-21. The
court similarly dismissed as irrelevant the Warning’s lack of qualification
regarding an individual’s overall diet and exercise levels. Contrary to all of the
record evidence and without citing any support, the court declared that “no
reasonable consumer” will understand the Warning to caution that drinking
beverages with added sugar will contribute to that consumer’s own risk of obesity,
diabetes, and tooth decay. ER16, ER20. Rather, the court speculated, consumers
will view the warning “in the larger aggregative context of public health.” Id. The
court did not explain what that means nor support its claim with any record
evidence.
The district court then applied Zauderer as though it requires mere “rational
basis/rational review.” ER13; see ER13 n.10, ER14-15, ER18, ER21, ER23, ER29
(referencing “rational basis” or “rational review” nearly a dozen times). According
to the district court, Zauderer does not require a specific inquiry into whether a
disclosure will chill speech; it “simply requires that a disclosure requirement be
reasonably related to the government’s interest, and nothing more.” ER24.
Applying that test, the court found the requisite, reasonable relationship.
Even though the court appreciated that the Ordinance “arguably taxes speech per
se,” and that the “burden imposed [on Plaintiffs’ speech] by the 20% size
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requirement is not insubstantial,” it nonetheless determined that the Warning is
“likely” constitutional because it leaves “80% of the [advertisement] available.”
ER13 n.10, ER19, ER25-26.

The court dismissed as “self-serving” the

uncontested, sworn declarations submitted by the major beverage manufacturers
explaining that they will stop speaking in covered media rather than convey the
City’s Warning, and it ignored the City’s concession that such a response would be
“rational.” ER26; ER185 n.11.7
Despite its expansive interpretation of Zauderer and dismissive treatment of
the evidence, the district court ultimately admitted that this case at least “arguably”
presents a close question. ER30. Thus, although it denied preliminary injunctive
relief, the court granted an injunction pending appeal. See ER81-84. This appeal
follows.
SUMMARY OF ARGUMENT
I.

Plaintiffs are likely to succeed on the merits of their First Amendment

A.

The Ordinance cannot survive the heightened scrutiny ordinarily

claim.

applicable to content- and speaker-based regulations of commercial speech. The

7

Plaintiffs also argued that the Ordinance would unlawfully suppress
Plaintiffs’ noncommercial speech.
See supra at 8.
The district court
acknowledged that Plaintiffs have historically “communicated noncommercial
messages through their advertisements,” but believed those examples were not
numerous enough to support a facial challenge. ER9-11.
19

Case: 16-16072, 07/28/2016, ID: 10067938, DktEntry: 10, Page 31 of 98

Ordinance will not materially advance the City’s purported purpose to inform the
public about “added sugar” because the public will not see the Warning:
conveying the City’s hostile and controversial message is so onerous and
counterproductive that companies will stop speaking on covered media, and as a
result the Warning will reach no one.

The exceptions and exemptions that

permeate the Ordinance further reduce its effectiveness. And there is an obvious
alternative that would burden no private speech: the City can simply use its own
voice.
B.

Rather than confront the Ordinance’s insurmountable burden under

heightened scrutiny, the district court applied (what it deemed to be) “rational
basis” review under Zauderer. But Zauderer has no application here.
1.

Zauderer’s lesser scrutiny is applicable only when reviewing

government laws backed by a consumer deception rationale. The City concedes
that the Ordinance is not about curing consumer deception; it applies to concededly
truthful and nonmisleading speech. That should have been the end of the matter.
Instead, the district court cast aside Zauderer’s reasoning and extended its reach far
beyond anything the Supreme Court or this Court has ever countenanced. This
vast expansion of Zauderer, and its concomitant retrenchment of First Amendment
protections, is indefensible.
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2.

Separate and apart from the absence of a consumer deception

rationale, reduced scrutiny under Zauderer is inappropriate unless the compelled
disclosure is “purely factual and uncontroversial.” The Warning in this case could
hardly be farther from the sort of mundane, irrefutably factual disclosures that
phrase was meant to describe. The City’s Warning tells consumers that drinking
beverages with added sugar is dangerous because of “added sugar” (not calories);
that it is more dangerous than other food and beverages (even those equal or higher
in calories or sugar); and that it is inherently dangerous, regardless of overall diet
and activity. The City concedes that those views are at minimum controversial.
The sole ground on which the City has chosen to fight—whether the Warning
actually conveys those views (which the City intended it to convey)—is also a
losing one. The district court committed a multitude of First Amendment errors,
including shifting the burden of proof away from the City, in concluding
otherwise.
C.

Even if Zauderer’s reduced scrutiny were appropriate, the Ordinance

fails under any proper application of Zauderer. The Ordinance requires Plaintiffs
to plaster on top of their own speech a government message that disparages their
product; that conveys opinions with which they vehemently disagree; that takes up
a full 20% of the advertising space; and that will be the largest government
warning on American consumer product advertising, ever. Even the district court
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agreed that the Ordinance’s burden on speech is not “insubstantial”; it is, in fact,
extraordinary. There is no real dispute, moreover, that speech will be chilled—
Plaintiffs will (in the City’s words) quite “rational[ly]” stop speaking in the
covered media rather than use advertising dollars to fund the City’s “war” against
their products. Here too, the district court held otherwise only by relieving the
City of its burden of proof and drawing conclusions unsupported by and in conflict
with the record.
II.

The other injunction factors likewise support relief.

Because the

Ordinance burdens and chills protected commercial expression, Plaintiffs will
suffer irreparable injury absent an injunction. And because enforcement of the
Ordinance will chill Plaintiffs’ protected expression, force countless businesses to
incur immediate and irrecoverable costs to alter billboards, signs, and logos on
thousands of vending machines and coolers, and diminish consumers’ access to
commercial information—all while doing nothing meaningful to advance the
City’s purported interest—the public interest and balance of equities favor an
injunction.
STANDARD OF REVIEW
A plaintiff seeking a preliminary injunction must establish that (1) it is likely
to succeed on the merits, (2) it is likely to suffer irreparable harm absent
preliminary relief, (3) the balance of equities tips in its favor, and (4) an injunction
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would be in the public interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S.
7, 20 (2008). Under the sliding scale approach, moreover, a preliminary injunction
is also proper where “serious questions going to the merits were raised and the
balance of hardships tips sharply in plaintiff’s favor.”

Alliance for the Wild

Rockies v. Cottrell, 632 F.3d 1127, 1134-35 (9th Cir. 2011) (citation omitted).
This Court reviews the denial of a preliminary injunction for abuse of
discretion. Inst. of Cetacean Research v. Sea Shepherd Conservation Soc’y, 725
F.3d 940, 944 (9th Cir. 2013). “A district court would necessarily abuse its
discretion if it based its ruling on an erroneous view of the law or on a clearly
erroneous assessment of the evidence.” Id. (quoting Cooter & Gell v. Hartmarx
Corp., 496 U.S. 384, 405 (1990)). Findings predicated on constitutional facts,
however, such as whether a compelled disclosure is purely factual and
uncontroversial or imposes an undue “‘burden’ on an individual’s First
Amendment rights[,] are reviewed de novo.” Prete v. Bradbury, 438 F.3d 949,
960-61 (9th Cir. 2006).8

8

As scholars have noted, courts have applied the constitutional fact doctrine
most “clearly and firmly in the First Amendment context.” Caitlin E. Borgmann,
Appellate Review of Social Facts in Constitutional Rights Cases, 101 Cal. L. Rev.
1185, 1206-07 (2013); see, e.g., Hurley v. Irish-American Gay, Lesbian & Bisexual
Grp., 515 U.S. 557, 567 (1995) (“[O]ur review of petitioners’ claim that their
activity is indeed in the nature of protected speech carries with it a constitutional
duty to conduct an independent examination of the record as a whole, without
deference to the trial court.”); Rankin v. McPherson, 483 U.S. 378, 385 n.8 (1987)
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ARGUMENT
I.

PLAINTIFFS DEMONSTRATED A SUBSTANTIAL LIKELIHOOD
OF SUCCESS ON THE MERITS
The City’s Ordinance cannot survive the heightened scrutiny ordinarily

applied to government regulation of non-misleading commercial speech. Nor can
it survive review under the somewhat less exacting scrutiny of Zauderer v. Office
of Disciplinary Counsel, 471 U.S. 626 (1985). The district court never reached
these questions, however.

Instead, the court improperly bypassed heightened

scrutiny and then applied an idiosyncratic, watered-down version of Zauderer,
treating the Ordinance—a law prohibiting a private party from speaking unless it
broadcasts a controversial government opinion with which it vehemently
disagrees—as though it were mere economic legislation warranting only rational
basis review. And at every step along the way, the court relieved the City of its
obligation, under the First Amendment, to justify the Ordinance’s burden on
commercial speech.
The Ordinance should be subject to and cannot survive heightened scrutiny.
But in any event Plaintiffs should prevail even under Zauderer review, because the
Warning would so burden and undermine Plaintiffs’ advertising that it amounts in
practice to a complete ban of their speech on covered media.

(“[A]ny factual findings subsumed in the [First Amendment] ‘public concern’
determination are subject to constitutional fact review.”).
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A.

The Ordinance Cannot Survive Heightened Scrutiny

Because it is a content- and speaker-based law “burdening non-misleading
commercial speech about legal goods or services,” the Ordinance is presumptively
subject to “heightened scrutiny.” Retail Digital Network, LLC v. Appelsmith, 810
F.3d 638, 648 (9th Cir. 2016) (citing Sorrell, 564 U.S. at 565-66). Under this
intensive version of the four-factor test set forth by Central Hudson Gas & Electric
Corp. v. Public Service Commission, 447 U.S. 557 (1980), the City is required to
show, among other things, that the Ordinance directly and materially advances a
substantial interest and that its regulation is narrowly tailored to meet its objective.
Retail Digital Network, 810 F.3d at 648-49, 653 (citation omitted). The City’s
Ordinance fails both requirements.
The Warning will not advance the City’s purported goal to better inform
consumers because precious few, if any, will even see the City’s message. Rather
than burden their advertising with the City’s hostile Warning, the major beverage
manufacturers will simply stop speaking on covered media—a response the City
concedes would be “rational” given the many alternative media exempted from the
Ordinance’s reach. See supra at 14-16. Having presented “little or no evidence”
to the contrary, the City failed to meet its burden to show its Warning will be
effective. Cal-Almond, Inc. v. U.S. Dep’t of Agric., 14 F.3d 429, 438 (9th Cir.
1993). Moreover, because existing product labels already provide more specific
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and factual guidance about sugar content to consumers, the Ordinance will do
nothing meaningful to advance consumer education. To the contrary, the FDA has
rejected proposals to include similar warnings as “not consistent with [its] review
of the evidence,” 81 Fed. Reg. at 33,829. To Plaintiffs’ knowledge, no court of
appeals applying heightened scrutiny has ever upheld a compelled warning that
might itself mislead consumers. See, e.g., Video Software Dealers Ass’n, 556 F.3d
at 967 (finding controversial warning per se unlawful).
The Ordinance is also riddled with substantive exceptions and exemptions
that undermine its stated ends. It covers no food products (exempting all cookies,
candies, donuts, and the like), and it exempts many beverages (like flavored milk
and milk alternatives) with more added sugar (and calories) than beverages that are
subject to the Ordinance. These exceptions cannot be reconciled with the City’s
stated purpose to “inform the public of the presence of added sugars … before
purchases.” S.F. Health Code § 4201. For this reason as well, the Ordinance will
not directly and materially advance the City’s interests. See, e.g., Rubin v. Coors
Brewing Co., 514 U.S. 476, 488-91 (1995); City of Cincinnati v. Discovery
Network, Inc., 507 U.S. 410, 424 (1993).
The Ordinance also fails heightened scrutiny because it will burden vastly
more speech than necessary to achieve the City’s goals. “[T]he availability of
obvious less-restrictive alternatives renders a speech restriction overinclusive.”
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Valle Del Sol Inc. v. Whiting, 709 F.3d 808, 826 (9th Cir. 2013). And here the
less-restrictive alternative is obvious: The City can (and does) convey its views on
its own media.9 See, e.g., Linmark Assocs., Inc. v. Willingboro, 431 U.S. 85, 97
(1977) (government could have used alternative of speaking itself to give
“widespread publicity” to issue); Sorrell, 564 U.S. at 578 (“The State can express
[its] view through its own speech.”); Evergreen Ass’n v. City of N.Y., 740 F.3d 233,
250-51 (2d Cir.) (city could have communicated message through its own
advertisements), cert. denied, 135 S. Ct. 435 (2014).
For all of these reasons, the Ordinance cannot survive the demanding
scrutiny ordinarily applicable to content- and speaker-based regulations burdening
commercial speech.
B.

The District Court Erred By Applying Zauderer’s Limited
Exception To Heightened Scrutiny

Rather than analyze the City’s Ordinance under heightened scrutiny, the
district court reviewed it under Zauderer.

That reflects a fundamental

misunderstanding of Zauderer’s prerequisites and the record in this case.
In Zauderer, the Supreme Court acknowledged that reduced scrutiny is
available when the government requires commercial speakers to disclose “purely
factual and uncontroversial information” that is “reasonably related to the State’s
9

See, e.g., Press Release, Office of the Mayor, City and County of San
Francisco, Mayor Lee Declares Soda Free Summer (June 20, 2011),
http://www.sfmayor.org/index.aspx?page=472.
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interest in preventing deception of customers.” 471 U.S. at 651. The Ordinance
has nothing to do with preventing consumer deception. ER83. And the Warning
conveys misleading messages reflecting the City’s controversial beliefs on hotly
debated issues of nutrition, not the mundane factual disclosures Zauderer and its
progeny envision. For both reasons, the district court erred in applying Zauderer’s
limited exception to heightened scrutiny.
1.

Zauderer Is Not Applicable Because The City Has Not
Asserted Any Interest In Preventing Consumer Deception

This Court has expressly recognized that “Zauderer’s rational relationship
test … asks if the ‘disclosure requirements are reasonably related to the State’s
interest in preventing deception of customers.’” Video Software Dealers Ass’n,
556 F.3d at 967 (emphasis added) (citation omitted). The district court, however,
held that Zauderer’s reduced scrutiny applies even when the government targets
private speech that is entirely truthful and non-misleading. See, e.g., ER83 (“[T]he
government interest is not consumer deception” here.). In that respect, it followed
certain other courts of appeals that have applied Zauderer to laws advancing
interests other than preventing consumer deception.10 But those decisions reflect a
dramatic extension of Zauderer that has never been countenanced by the Supreme
Court or this Court and violates fundamental First Amendment principles.

10

See, e.g., Am. Meat Inst. v. U.S. Dep’t of Agric., 760 F.3d 18, 27 (D.C. Cir.
2014) (en banc). But see Dwyer v. Cappell, 762 F.3d 275, 282 (3d Cir. 2014).
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The Supreme Court has consistently recognized that “[t]he commercial
marketplace, like other spheres of our social and cultural life, provides a forum
where ideas and information flourish.” Sorrell, 564 U.S. at 579 (citation omitted).
Because the First Amendment protects a commercial speaker’s “interest in
conveying truthful information about their products,” Lorillard Tobacco Co. v.
Reilly, 533 U.S. 525, 564 (2001), and “[a]dvertising, though entirely commercial,
may often carry information of import to significant issues of the day,” Bates v.
State Bar of Ariz., 433 U.S. 350, 364 (1977), it is settled law that non-misleading
commercial speech about lawful products is entitled to substantial protection from
government interference.
At the same time, the Supreme Court has also recognized that neither
speakers nor listeners have any cognizable First Amendment interest in inherently
misleading commercial speech. One year before Zauderer was decided, the Court
explained that the “[c]ommercial speech doctrine … may be summarized generally
as follows: Truthful advertising related to lawful activities is entitled to the
protections of the First Amendment,” while “[m]isleading advertising may be
prohibited entirely.” In re R.M.J., 455 U.S. 191, 203 (1982). But the Court
included a critical caveat: “[T]he States may not place an absolute prohibition on
certain types of potentially misleading information … if the information also may
be presented in a way that is not deceptive.” Id. “[T]he remedy in the first
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instance is not necessarily a prohibition but preferably a requirement of disclaimers
or explanation.” Id. (citing Bates, 433 U.S. at 365).
Zauderer, accordingly, did not mark a departure from the Court’s protective
attitude towards truthful commercial speech, but a straightforward application of
existing First Amendment principles as applied to potentially misleading
commercial speech.11

The Court upheld the application of a disclosure

requirement to an advertisement that, although literally true, omitted information
giving rise to a “self-evident” “possibility of deception.” See Zauderer, 471 U.S.
at 651-53; see also id. at 651 (quoting In re R.M.J., 455 U.S. at 201). But outside
the context of potentially misleading speech, “[n]othing in Zauderer suggests …
that the State is equally free to require corporations to carry the messages of third
parties, where the messages themselves are biased against or are expressly contrary
to the corporation’s views.” PG&E, 475 U.S. at 15 n.12.
The district court’s extension of Zauderer beyond its guiding rationale and
justification threatens core First Amendment principles. The First Amendment
generally makes no distinction between laws restricting and compelling speech—
“[t]he right to speak and the right to refrain from speaking are complementary
11

Indeed, some courts have understood Zauderer merely to reflect “an
application of Central Hudson,” recognizing that corrective disclosures directly
and materially advance the government’s substantial interest in protecting
consumers from potentially misleading speech in an appropriately tailored fashion.
See, e.g., Am. Meat Inst., 760 F.3d at 27.
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components of the broader concept of ‘individual freedom of mind.’” Wooley v.
Maynard, 430 U.S. 705, 714 (1977) (citation omitted). That is why “the First
Amendment stringently limits a State’s authority to compel a private party to
express a view with which the private party disagrees.” Walker v. Tex. Div., Sons
of Confederate Veterans, Inc., 135 S. Ct. 2239, 2253 (2015).
In the narrow context identified in Zauderer, where the government is
requiring a commercial speaker to disclose indisputably accurate and
uncontroversial information to prevent consumer deception from potentially
misleading speech, the affected speech is of lesser value and the remedy is, by its
nature, generally neatly tailored to address a substantial government interest.
Outside that context, neither is true, and application of lesser scrutiny to compelled
speech would fail to protect lawful, truthful speech entitled to substantial
protection. Less exacting scrutiny under Zauderer is particularly inappropriate
where, as here, the compelled speech requirement would undermine and chill that
protected speech.
Not surprisingly, the Supreme Court has never applied Zauderer to uphold a
compelled speech requirement that is not justified “by the need to ‘dissipate the
possibility of consumer confusion or deception.’” Video Software Dealers Ass’n,
556 F.3d at 966 (quoting Zauderer, 471 U.S. at 651). To the contrary, it has found
Zauderer’s scrutiny applicable only after concluding the challenged regulation was
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a “disclosure requirement” that was “directed at misleading commercial speech.”
Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229, 249 (2010). And
every single Supreme Court Justice who has specifically addressed the question
has emphasized that “Zauderer carries no authority for a mandate unrelated to the
interest in avoiding misleading or incomplete commercial messages.” Glickman v.
Wileman Bros. & Elliott, Inc., 521 U.S. 457, 491 (1997) (Souter, Rehnquist, Scalia,
Thomas, JJ., dissenting on other grounds); see also Zauderer, 471 U.S. at 658
(Brennan & Marshall, JJ., concurring in relevant part) (“[D]isclosure requirements
are permissible only to the extent they ‘are necessary to prevent [the advertisement
from] being deceptive’” (alteration in original) (citation omitted)); Borgner v. Fla.
Bd. of Dentistry, 537 U.S. 1080, 1082 (2002) (Thomas and Ginsburg, JJ.,
dissenting from denial of certiorari) (If a compelled “disclaimer creates confusion,
rather than eliminating it, the only possible constitutional justification for th[e]
speech regulation is defeated.” (emphasis added)). Justices of every ideological
stripe, across three decades, have consistently affirmed that Zauderer is not
applicable to a case, like this one, where the speech is indisputably accurate and
not misleading and the government is not even purporting to address consumer
deception.
United States v. United Foods, Inc., 533 U.S. 405 (2001), illustrates
Zauderer’s limited reach. In that case, the Court held that it violated the First
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Amendment to compel handlers of mushrooms to support generic mushroom
advertising.

Although the compelled subsidy indisputably resulted in more

commercial speech, the Court recognized that the First Amendment “prevent[ed]
the government from compelling individuals to express certain views,” and equally
prevented the government from requiring a mushroom handler to “support speech
by others, [rather than] utter the speech itself.” Id. at 410, 412-13. Writing for the
majority, Justice Kennedy explained that Zauderer provided no justification for the
government’s compelled speech subsidy because there was “no suggestion” that
the government’s mandate was “necessary to make voluntary advertisements
nonmisleading for consumers.” Id. at 416.
Like the Supreme Court, this Court has never applied Zauderer to uphold a
compelled disclosure “where the government interest is not [in preventing]
consumer deception.” ER83. To the contrary, this Court has understood Zauderer
to ask if a compelled disclosure requirement is “reasonably related to the State’s
interest in preventing deception of customers.” Video Software Dealers Ass’n, 556
F.3d at 966 (quoting Zauderer, 471 U.S. at 651); see id. (“[T]he labeling
requirement fails even under the factual information and deception prevention
standards set forth in Zauderer.” (emphasis added)). For that reason, among
others, Video Software Dealers Ass’n struck down a required disclosure after
finding that “there is no chance for deception.” 556 F.3d at 967.
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By applying Zauderer to a compelled disclosure that the City concedes is
not reasonably related to the government’s interest in preventing consumer
deception, the district court untethered Zauderer’s reduced scrutiny from the
context that justified it. That legal error alone warrants reversal.
2.

The City’s Warning Is Not Factual And Uncontroversial

The district court also erred by applying Zauderer’s lesser level of scrutiny
because the City failed to carry its burden to show that the Warning conveys
“purely factual and uncontroversial information.” See 471 U.S. at 651; see also
Video Software Dealers Ass’n, 556 F.3d at 953.12
Whether speech is purely factual and uncontroversial, rather than debatable
or misleading, turns on how reasonable consumers could understand it in context.
See, e.g., CTIA – The Wireless Ass’n v. City & Cty. of San Francisco, 494 F. App’x
752, 753 (9th Cir. 2012) (striking down another recent attempt by the City to
compel speech because its “language could prove to be interpreted by consumers
as expressing the City’s opinion that using [that product] is dangerous” (emphasis
12

Although the district court assumed “[f]or purposes of [its] opinion … that
there is a factual and uncontroversial predicate,” ER14, its suggestion that the First
Amendment might allow the government to force private speakers to convey
admittedly controversial government opinions, subject only to rationality review,
id., reveals just how far the district court’s conceptions of government power and
free speech diverge from established precedent and first principles. See, e.g.,
Video Software Dealers Ass’n, 556 F.3d at 953 (“requirement is unconstitutionally
compelled speech under the First Amendment because it does not require the
disclosure of purely factual information; but compels the carrying of the State’s
controversial opinion”).
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added)). That accords with Zauderer itself, where the advertisement at issue was
literally accurate, but in the Court’s view nevertheless gave rise to a “possibility of
deception.”

471 U.S. at 652 (emphasis added); see id. (finding compelled

disclosure warranted after crediting “assumption” that “substantial numbers …
would be … misled”). Zauderer cannot be read to permit the government to force
private parties to convey a governmental message that is itself potentially
misleading to consumers.
The law rightly places the burden on the government, moreover, to show its
compelled disclosure could not mislead consumers, nor be understood as
expressing messages that are non-factual and controversial. “[T]he free flow of
commercial information is valuable enough to justify imposing on would-be
regulators the costs of distinguishing the truthful from the false, the helpful from
the misleading, and the harmless from the harmful.” Zauderer, 471 U.S. at 646;
see also Ibanez v. Fla. Dep’t of Bus. & Prof’l Regulation, 512 U.S. 136, 146
(1994) (finding government failed to meet its burden to justify compelled
disclosure and striking regulation down as unduly burdensome).
Although the district court was inconsistent in its articulation of the
standard, it appeared to look to “how a reasonable consumer would”—not could—
“understand a compelled disclosure.”

ER16 n.12.

But Zauderer does not

contemplate an inquiry into whether a reasonable consumer more likely than not
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would understand a compelled warning in a certain way; it simply requires
assessing whether reasonable consumers could be misled by the warning, or
understand it to convey messages that are debatable or opinions, rather than facts.
For that reason, the kinds of compelled disclosures found to be “purely factual and
uncontroversial information” under Zauderer involve simple, unadorned, and
undisputed facts—the kinds of information inherent in the concept of “disclosure.”
For example, whether a product contains mercury, Nat’l Elec. Mfrs. Ass’n v.
Sorrell, 272 F.3d 104, 107 (2d Cir. 2001); where a product was made, Am. Meat
Inst., 760 F.3d at 27; whether a client is liable for costs, Zauderer, 471 U.S. at 650;
whether the services offered include the provision of bankruptcy relief, Milavetz,
Gallop & Milavetz, P.A., 559 U.S. at 232; and so forth.

Existing food and

beverage product labels already provide equivalent factual and uncontroversial
information to consumers about the amount of calories and sugar in each product.
The speech compelled in this case is qualitatively different. Rather than
requiring Plaintiffs to disclose simple uncontroverted facts, the Ordinance forces
them to proclaim misleading and highly controversial value judgments—with
which Plaintiffs strongly disagree—denouncing their own products as part of the
City’s wider war against sugar-sweetened beverages. Both parties’ experts agreed
that, given the Ordinance’s limited application solely to beverages with added
sugar, the Warning’s text, size, and “WARNING” preface will convey the City’s
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opinions that (1) beverages with added sugar are especially harmful compared to
products with naturally occurring sugar and other sources of calories, and
(2) drinking beverages with added sugar is inherently dangerous and should be
avoided.

Because even the City agreed that both of those messages are, at

minimum, controversial, the district court erred by reviewing the Ordinance under
Zauderer rather than heightened scrutiny.
a.

The Warning’s message that beverages with added
sugar are uniquely harmful is misleading and highly
controversial

It is common sense that a large health warning required exclusively on
advertisements for beverages with added sugar, which warns exclusively about the
dangers of drinking beverages with added sugar, unmistakably conveys the
message that beverages with added sugar are especially harmful relative to other
sources of calories for which no warning is required.13 That was, after all, the
point of the Ordinance: Its sponsors are convinced that beverages with added
sugar are more dangerous than other foods and beverages, including beverages that
naturally contain sugar, and they crafted the Warning purposefully to communicate
that view to consumers. See supra at 1, 9-11.

13

Likewise, if the government were to caution that “WARNING: Toyotas
contribute to roll-over crashes,” and require such a warning only on Toyota
advertisements, it would unmistakably convey that Toyotas were dangerous
relative to other automobiles. If that was untrue or controversial, that Warning
would not survive Zauderer.
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At the same time, however, the City concedes that opinion is the subject of
substantial scientific debate. See ER182 (“[F]or purposes of the argument here, the
Court can accept Dr. Kahn’s opinions—that there is some debate about whether
SSBs pose ‘unique’ health risks.”). That concession is an understatement: Far
from a consensus view, the claim that beverages with added sugar are especially
harmful relative to natural sugar or other calories conflicts with the views of the
FDA, the American Dental Association, and a host of other experts. See supra at
12-14; ER792 ¶ 140(c) (noting position of Academy of Nutrition & Dietetics).
Because the City has acknowledged it is controversial to claim that
beverages with added sugar are especially harmful relative to other sources of
calories, the sole question below was whether the City’s Warning “could prove to
be interpreted by consumers as expressing” that view. CTIA, 494 F. App’x at 753.
That is not a hard question. Conveying that message—as part of the City’s war
against soda, not calories, see supra at 9-11—was the Warning’s core purpose.
Although the burden was on the City to show otherwise, both sides’ experts
confirmed the Warning will convey that controversial message. See, e.g., ER708
(Golder ¶ 47) (“The Warning Message is highly likely to signal that products with
the Warning Message are … more likely to contribute to obesity and other diseases
than products whose advertisements do not carry the Warning Message.”); ER396
(Hammond ¶ 62) (warning sends message about “the unhealthy effects of added
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sugar”—not calories—that will make consumers “more, rather than less, likely to
avoid added sugar”); ER398 (id. ¶ 66) (warning will “increase the likelihood” that
consumers “perceive SSBs … as less healthy”). There is no doubt on this record
that a reasonable consumer could (and likely would) understand the Warning to
convey that beverages with added sugar are especially harmful relative to other
sources of equivalent calories.
Not even the district court credited the City’s claim that the Warning does
not suggest that beverages with added sugar pose special health risk. According to
the City, the Warning is accurate because beverages with added sugar have calories
and overconsumption of calories, from any source, contributes to obesity and
diabetes. See, e.g., ER182-84 (Warning “does not claim that some property of
SSBs other than calories contributes to obesity” (emphasis added)). But that posthoc litigating position contradicts the views of the Ordinance’s Sponsor, the
evidence in the record (including from its own expert), and the Warning’s text.
The Warning tells consumers that “beverages with added sugar”—not “calories” or
even “beverages high in calories”—contribute to diabetes, obesity, and tooth
decay.

The Warning tells consumers that “drinking” these beverages—not

“overconsuming calories in the aggregate”—contributes to those harms. And the
Warning will be plastered only on advertisements for beverages with added sugar,
not on all advertisements for caloric beverages and foods.
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The district court rightly did not dispute Plaintiffs’ contention that “by
singling out SSBs, the City has implicitly imparted the message that SSBs uniquely
contribute to obesity and diabetes in a way that other foods and beverages do not
(i.e., in a noncaloric way).” ER20. But (adopting the City’s second argument) it
held that, as a matter of law, it is impermissible to consider whether a warning’s
narrow text and scope conveys a misleading message about the relative
dangerousness of the product carrying the warning as compared to other products
carrying no warning. The argument, as far as it goes, is that because a disclosure
need not “get at all facets of the problem it is designed to ameliorate,” ER17
(quoting Zauderer, 471 U.S. 651 n.14), it was necessarily permissible for the City
to focus on just one aspect of a problem so long as it had a “reasonable” basis for
doing so. Id. The district court’s analysis misreads Zauderer.
In rejecting the petitioner’s attack on the disclosure requirement as “underinclusive,”14 the Zauderer Court held that a disclosure requirement that reduces the
potentially misleading nature of the regulated speech is not invalid merely because
it does not eliminate every potentially misleading aspect of the speech (i.e., curing
some, but not all, potentially misleading characteristics of a message did not render
14

See Br. for Appellant 41-43, Zauderer v. Office of Disciplinary Counsel, No.
83-2166 (U.S. Nov. 13, 1984), 1984 WL 565570 (arguing, e.g., that requiring
disclosure that client could be liable for costs, but not also requiring disclosure that
the client could be liable for certain other fees, rendered law fatally underinclusive);
see also ER36-37 (Tr. 38:2-39:13) (explaining same at hearing).
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the law insufficiently tailored to the government’s asserted purpose of curing
deception).
That principle is not implicated here.

Plaintiffs appreciate that the

government is not required to address every aspect of its asserted concerns in one
swoop.

But Zauderer did not remotely suggest that the state may compel a

warning that conveys, in context, an inaccurate or misleading (and thus not “purely
factual and uncontroversial”) message that the targeted product is more harmful or
dangerous than other like products. Here, due to its targeted scope and language,
the Warning “could prove to be interpreted by consumers as expressing” the view
that certain beverages with added sugar are especially harmful. CTIA, 494 F.
App’x at 753. Because there is no dispute that that message is not “purely factual
and uncontroversial,” see supra at 11-12, the district court erred in applying
Zauderer, and should have applied heightened scrutiny.
b.

The City’s opinion that beverages with added sugar
are inherently dangerous and should be avoided is
misleading and highly controversial

The Warning also signals to consumers that drinking beverages with added
sugar is inherently dangerous and should be avoided. The City concedes that
message too would be misleading—it admits that beverages with added sugar “can
safely be consumed in moderation.”

See ER182.

And, here too, the City’s

concession is backed by ample record support. See supra at 13-14. The sole
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question, therefore, once again, is whether the City’s Warning could prove to be
interpreted by consumers as expressing the controversial message. The answer,
again, should be “Yes.”
The Warning’s plain language conveys precisely that message, telling
consumers: “WARNING: Drinking beverages with added sugar(s) contributes to
obesity, diabetes, and tooth decay”—period, with no qualification. S.F. Health
Code § 4203. That is highly misleading. Scientists agree that “[o]besity arises as
the result of an energy imbalance between calories consumed and calories
expended, … which in turn results in excess body weight over time.” ER215
(Willett ¶ 59); see also ER626 (Kahn ¶ 16) (Obesity results from “the consumption
of calories in excess of expenditure over an extended period of time.”). The
Warning thus omits the most crucial fact—i.e., that drinking beverages with added
sugar, like consuming any calories, contributes to obesity and diabetes if and only
if the consumer’s overall caloric intake exceeds her overall caloric output over
time. The Warning nowhere clarifies that when consumed as “part of a diet that
balances caloric intake with energy output, … beverages with added sugar do[] not
contribute to obesity or diabetes.” ER625 (Kahn ¶ 14) (emphasis added).
The City argued that no reasonable consumer would understand the Warning
to convey that drinking beverages with added sugar is inherently dangerous, see
ER184, but it again failed to present evidence supporting its position. To the
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contrary, the reports of both parties’ experts confirm that the Warning signals that
merely “drinking beverages with added sugar” is dangerous. See, e.g., ER711
(Golder ¶ 56) (“[T]he Warning Message tells consumers that drinking beverages
with added sugar contributes to developing diseases such as obesity, diabetes, and
tooth decay—without giving any consideration to their other dietary or lifestyle
decisions.”); ER384 (Hammond ¶ 29) (Warning presents “clear, explicit
identification of the health outcomes from drinking beverages with added sugar”);
see also supra at 9-11. This is obvious: the word “WARNING”—in ALL CAPS
emblazoned with the City’s imprimatur and covering a large swath of Plaintiffs’
advertisements—unmistakably conveys that the warned-of activity (here, drinking
beverages with added sugar) is hazardous.
The district court appeared to appreciate that whether, for a particular
consumer, drinking beverages with added sugar contributes to obesity and diabetes
varies “depending on behavior” such as their “other sources of calories [and]
amount of exercise.” ER20. It nonetheless claimed the Warning was “factual and
accurate,” because both sides’ experts agreed that “excess consumption of calories”
relative to “calories expended” contributes to obesity and diabetes. Id. (emphasis
added) (quoting ER9 (Kahn Reply ¶ 7)). But the Warning says that “drinking
beverages with added sugar” (not overconsumption of calories relative to caloric
output) contributes to disease. That is why it is misleading.
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The court nonetheless found the Warning not misleading because, it
claimed, “no reasonable consumer would likely construe the warning as specific to
him or her and instead would understand the warning is directed to the general
public.” ER16. Citing nothing, the court claimed consumers will not understand
the Warning as providing direction to them, but as a broader message “to be
viewed in the larger aggregative context of public health.” ER20; see also ER16.
The record tells a different story.
The City enacted the Ordinance expressly to affect individual consumer
behavior. See S.F. Health Code § 4201 (noting City’s purpose to “warn[] that
beverages are sugar-sweetened [to] inform the public before purchases, which will
help ensure that San Franciscans make a more informed choice” that “may result in
reduced caloric intake”).

The City’s expert confirmed that the point of the

Warning is to “provide people adequate information about hazards so that they can
make informed decisions on how to avoid getting themselves or others hurt” and
“to influence or modify people’s behavior in ways that will improve safety.”
ER375 (Hammond ¶ 14) (emphasis added). The City’s expert further confirmed
that the Warning will convey that intended message.

See ER396 (id. ¶ 62)

(Warning will make consumers more likely to avoid added sugar).
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The district court appeared to recognize that its contrary interpretation
contradicted the City’s expert’s view of how the Warning would be perceived. See
ER34-35 (Tr. 26:22-27:7):
COUNSEL FOR PLAINTIFFS: Dr. Hammond says this
at paragraph 28; that consumers will clearly interpret this
warning to tell them that the conduct here—drinking
beverages without added sugar—will contribute to
diabetes and obesity. …
THE COURT: That’s my question. [What] [i]f I don't
buy Dr. Hammond’s construct, and say, “This is to be
viewed in the aggregate?”
But the court was not free to substitute its own idiosyncratic view for the
undisputed evidence, particularly when that conclusion contradicts the views of
both parties’ experts and especially when the legal inquiry asks only whether the
Warning could prove to be interpreted by consumers in a specific way. Surely a
consumer “could” interpret the Warning precisely as the City intended and as both
parties’ experts predict: Beverages with added sugar are bad for you and worse
than other foods or beverages. Don’t drink them. Period.
Because the Warning conveys a message about dangers posed by drinking
beverages with added sugar that is misleading by omission, not factual in nature,
and inaccurate as to the substantial majority of San Franciscans, it falls outside the
narrow zone in which the lesser scrutiny of Zauderer applies.
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C.

The Warning Fails Even Under Zauderer’s Scrutiny

Even if Zauderer’s scrutiny applies, the Ordinance cannot be sustained
because the Warning is “unduly burdensome” and will “chill[] protected
commercial speech.” Zauderer, 471 U.S. at 651. When a disclosure requirement
is so burdensome as to undermine and chill protected commercial speech, it
restricts, rather than enhances, the public dialogue. See Ibanez, 512 U.S. at 146
(striking down disclosure because “unduly burdensome”); Am. Meat Inst., 760
F.3d at 27 (“Zauderer cannot justify a disclosure so burdensome that it essentially
operates as a restriction on constitutionally protected speech ….”).

That is

precisely the situation here.
Unlike laws requiring disclosures at the point of sale or on product labels,
this law is triggered by and directly burdens speech. It requires Plaintiffs to devote
fully 20% of each billboard and poster to display a hostile message with which
they disagree and which denounces their advertised products as unhealthy and
unsafe. See ER734 (Golder Ex. D-2). The burden and chilling effect imposed by
such a requirement is obvious: overlaying Plaintiffs’ ads with the City’s
unprecedentedly large Warning would significantly dilute, distort, and undermine
Plaintiffs’ intended message.

Plaintiffs will not pay that stark penalty.

At

significant cost, they will eliminate or modify their ads on covered media to avoid
triggering the Warning and shift their speech promoting beverages with added
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sugar and associated brands to exempted media (newspapers, magazines,
television, radio, etc.) on which they can advertise freely. The City did nothing to
meet its burden to overcome these conclusions, and the overwhelming record
reinforces them. The Warning therefore cannot survive even the reduced scrutiny
imposed by Zauderer.
1.

The Warning Substantially Burdens Speech

The district court agreed that the Warning imposes a “not insubstantial”
burden on Plaintiffs’ speech. ER19. It could not have done otherwise. The point
is obvious, but Plaintiffs also presented detailed expert testimony affirming that the
Warning would disrupt and undermine Plaintiffs’ intended speech, fundamentally
altering consumers’ perception of the messages those advertisements convey. See
ER705, ER708-10 (Golder ¶¶ 42, 49-53). By dint of its substantial size and other
features, the City’s expert agreed that the Warning would “call attention to
[itself],” hold “consumer attention” on the Warning, and command “greater
message recall” and “message acceptance” of the City’s view.

ER377-82

(Hammond ¶¶ 19, 22-24). That reaction would come at the expense of Plaintiffs’
intended messages.

See ER708-10 (Golder ¶¶ 49-53) (owing to its newness,

prominence, and salience, consumers will focus on Warning rather than Plaintiffs
intended messages). Those conclusions are manifest in Plaintiffs’ mockups, which
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illustrate just how overpowering the 20% warning actually is. See ER734 (Golder
Ex. D-2).15

ER736.

15

By occupying a substantial portion of an advertisement’s space, the Warning
would substantially restrict the creative content that Plaintiffs can employ—
requiring them to rely on advertisements for which a 20% box warning will not
cover any of the advertisement’s images or text. See, e.g., ER738 (Golder Ex. D6).
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ER734.

ER738.
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Despite acknowledging that “the burden imposed by the 20% size
requirement is not insubstantial, and could raise serious questions on the merits,”
however, the district court believed this was “not sufficient to establish that the
ordinance is likely unconstitutional.” ER19. In so ruling, the court ignored the
record and was insufficiently attentive to the ways in which the burden imposed on
Plaintiffs’ speech is undue.
First, the district court attempted to minimize the nature of the burden,
claiming that the large box Warning would not actually divert attention from
Plaintiffs’ intended advertising messages because the Warning is textual not
“pictorial.” Textual or not, the Warning would occupy fully 20% of Plaintiffs’
advertisement. See, e.g., Tillman v. Miller, 133 F.3d 1402, 1403-04 & n.4 (11th
Cir. 1998) (per curiam) (holding requirement to turn over 5 seconds of 30 second
advertising—less than 20%—was unduly burdensome). And the City’s own expert
explained that the Warning is by design highly salient, “difficult to ignore,” and
likely to capture and hold “consumer attention.” ER376-85 (Hammond ¶¶ 17-30).
Second, the district court cited a single study purportedly showing that
consumers were able to recall what brand was being advertising “in the presence
of a health warning.” ER25. But, as Professor Golder explained, that study
actually cuts against the court’s conclusion: it found that consumers were less able
to recall the intended message of the advertisement than the message conveyed by
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the warning. ER153 (Golder Rebuttal ¶ 32).16 The warning in the cited study,
moreover, comprised only 3.2% of the advertisement; the City’s warning here is
625% larger. See ER152 (id. ¶ 29). As the City’s own expert explained, “[t]he
size of a health warning is the most important design consideration that determines
the salience of a health warning,” and “[s]tudies have demonstrated that larger
warnings increase consumer attention to warnings …and … are also more effective
in communicating … risks and increasing perceptions of risk.”

ER378-79

(Hammond ¶¶ 21-22).
Third, the district court suggested that Plaintiffs could ameliorate any burden
through counter-speech on the remaining 80% of their advertising space, asserting
that “Plaintiffs have shown that they have employed pithy advertising on how to
achieve balanced diets and lifestyles” and can just do the same here. ER26. But
engaging in a nutrition-science debate with the City would leave little room or
consumer attention for Plaintiffs’ originally intended message, defeating the
purpose of the advertisement and frustrating consumers’ interest in obtaining and
16

The district court was untroubled by this glaring problem with its analysis
because in its view “at least for the products at issue in this case—SSBs—the
advertising message is, in effect, the brand, and brand recall is not particularly
affected by a text warning message.” ER25. This explanation compounded the
error. The district court’s unsubstantiated belief that beverage advertisements
convey merely a brand’s name disregards both common experience and marketing
fundamentals, which affirm that advertisements convey “carefully crafted themes
and messages” that would be disrupted and undermined by the city’s Warning.
ER708 (Golder ¶ 46); ER701-03 (id. ¶¶ 32-37).
51

Case: 16-16072, 07/28/2016, ID: 10067938, DktEntry: 10, Page 63 of 98

retaining information about the qualities and prices of products for sale. The City
itself (unintentionally) validated that conclusion when it protested that it could not
make its warning more nuanced because doing so “would replace the warning with
an essay.”

ER187; see also ER384 (Hammond ¶ 29) (admitting that “long

warnings … are associated with lower levels of readability and understanding”).
Finally, the district court paid little attention to whether the admittedly “not
insubstantial” burden imposed on Plaintiffs is undue. Courts applying Zauderer’s
scrutiny look not only to the burden imposed on speech, but also to the
government’s justification for imposing it.

When a compelled disclosure is

“designed to cure confusing, incomplete or misleading facts contained elsewhere in
the advertisement,” the government’s interest is strong and the speaker’s interest in
his misleading speech limited; the corrective disclosure imposed, moreover,
typically is narrowly tailored and unlikely to be unduly burdensome. Tillman v.
Miller, No. 1:95-CV-1594-CC, 1996 WL 767477, at * 5 (N.D. Ga. Sept. 30, 1996),
aff’d, 133 F.3d 1402 (11th Cir. 1998).
But when the government requires private speakers engaged in fully
protected, non-misleading commercial speech to convey alongside their speech a
government opinion with which they profoundly disagree, the First Amendment
rights at stake are far more substantial, the regulatory nexus is far more attenuated,
and the burden is far more likely to be undue. Courts are particularly skeptical
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when the government requires a commercial speaker “to carry piggyback for free
on the advertisement for which he pays [a warning that] is not tied to an inherent
quality of the thing he is trying to sell.” Tillman, 133 F.3d at 1403.
The City’s stated interest is to inform the public about information important
to health. But having argued below that “the warning does not claim that some
property of SSBs other than calories contributes to obesity,” ER183 (emphasis
added), and having admitted that beverages with added sugar can safely be
consumed in moderation, ER182, the City is hard-pressed to justify imposing a
substantial burden on Plaintiffs’ advertising on top of existing product labels that
already provide (far more detailed) information about each product’s calories. See,
e.g., S.F. Health Code ¶ 4201; ER742-73 ¶ 30.

The imposition of this “not

insubstantial” burden, ER19, on only one source of calories—accounting for only
5% of individuals’ average caloric intake, ER21—is unjustified and undue. And it
is particularly indefensible with respect to dozens of Plaintiffs’ beverages defined
as “low calorie” beverages by the FDA.
2.

The Warning Chills Speech

By converting Plaintiffs’ advertisements into hostile messages denouncing
their products, the Ordinance would render speech on covered media so ineffective
and counterproductive as to, in practice, suppress it. The Supreme Court long ago
recognized that obligating a private party to allow its ideological opponent to use
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the party’s facilities to spread its hostile message would produce exactly this result:
“penaliz[ing] the [party’s] own expression” and “deter[ring] [the party] from
speaking out in the first instance.” PG&E, 475 U.S. at 10.
The risk of chill here is not merely theoretical.

The nation’s largest

beverage manufacturers presented uncontroverted declarations under oath attesting
that they plan to withdraw from covered media if the Ordinance takes effect. See
ER577 (Johnson ¶ 28); ER605 (Fox ¶ 27); ER589-90 (Kelly ¶ 28). Indeed, as the
Ordinance’s effective date came closer, advertisers already began to shift away
from outdoor advertising to non-covered media. See, e.g., ER614 (Loper ¶ 17).
Even though outdoor advertising and other covered media provide unique
benefits in reaching certain audiences and are valuable components of the
companies’ overall interaction with consumers, these companies, quite reasonably,
will refuse to pay for and place advertisements that undermine their speech, and
harm their brands and goodwill—particularly when other unburdened media
channels remain available.

The City presented no evidence to the contrary.

Rather, it conceded the point, admitting that a “rational” advertiser would want to
“shift away from the kind of advertising that is covered by a disclosure
requirement.” ER185 n.11; accord ER716 (Golder ¶ 67) (Rational companies
“would likely reallocate resources to other channels of communication in order to
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avoid … skewing consumers’ perceptions, disrupting the advertisements’ intended
messages, and introducing negatively-perceived brand associations.”).
Given this unrebutted record, during the preliminary injunction hearing, the
district court itself noted that this case presents a substantial record of chilling. See
ER38 (Tr. 60:2-4) (“Whether you [the City] believe it or not, there is a substantial
record of behavioral consequences and chilling.”); ER38-39 (id. at 60:25-61:2) (“It
may be commercial speech. It may not be quite entitled to the same protection as
political speech, but there’s evidence here that it’s being chilled.”). But the court
nonetheless held that Plaintiffs are unlikely to prevail on this issue.

That

conclusion is unsustainable.
The district court dismissed out of hand the overwhelming and
uncontroverted evidence that the Ordinance will drive Plaintiffs to exit speech on
covered media as “self-serving” and “unconvincing.” ER26-28. But declarations
by major public companies, under penalty of perjury, stating their intentions to
take highly public actions cannot be so blithely brushed aside simply because, like
all declarations, they are in a sense self-serving. See Nigro v. Sears, Roebuck &
Co., 784 F.3d 495, 497 (9th Cir. 2015) (“[D]eclarations are often self-serving, and
this is properly so because the party submitting it would use the declaration to
support his or her position.”). The district court particularly erred in doing so
because these declarations were corroborated by expert evidence and the City’s
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own acknowledgment that abandoning covered media in favor of media where no
hostile warning is required is rational.17
The district court was not convinced by the undisputed evidence or the
City’s concession because it deemed the companies’ “professed willingness to
completely abandon the covered media seems at odds with [their] claim that the
covered media is of significant value.” ER28. But there is nothing inconsistent in
those two positions.

The companies unquestionably do believe that signs,

billboards, and posters are valuable—that is why they currently use them and why
Plaintiffs filed this lawsuit. See, e.g., ER574 (Johnson ¶ 10); ER586 (Kelly ¶ 10);
ER602 (Fox ¶ 10).

Plaintiffs will abandon those media not by choice—but

because the Warning would convert advertisements on those media outlets into
mechanisms for conveying inflammatory and misleading messages that would
undermine their speech and harm their brands. Plaintiffs’ conclusion that the
benefits of advertising on valued media are outweighed by the costs imposed by
the Ordinance demonstrates the severity of the chilling effect.

17

The district court judged the companies’ declarations “not entirely
satisfactory” claiming confusion as to whether they asserted that advertisements
with the Warning would carry “no benefit” or that the Warning’s burden would
outweigh the benefit. ER26-28. But the declarations unmistakably asserted the
latter. See id. (quoting ER577 (Johnson ¶ 27)) (“PepsiCo believes that the harm …
from conveying the City’s Warning would significantly outweigh any reduced
benefit resulting from continuing to advertise ….”).
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The district court ultimately acknowledged that it is “plausible” “the burden
of the warning outweighs the benefit of the advertising with the warning,” such
that it would be rational for Plaintiffs not to speak on covered media. ER27. But
the court found that Plaintiffs had not “sufficiently substantiated” that claim with
data specifying precisely the difference in financial results between abandoning
covered media and carrying the Warning on covered media. See ER27-28. The
burden was on the City, however, to demonstrate that the Warning would not chill
Plaintiffs’ speech, not on Plaintiffs to prove a chill. See supra at 24-25, 35. And
the City presented no evidence to carry that burden.

To the contrary, it

acknowledged that, as a matter of common sense, the Ordinance will chill speech
on covered media. Plaintiffs had no burden to gild the lily on a point that was
unrefuted and uncontested.

The district court abused its discretion by ruling

against Plaintiffs on this undisputed point merely because they did not adduce
detailed financial projections.
Finally, the district court observed that tobacco and pharmaceutical
companies continue to advertise even with required health warnings. ER26, ER28
n.17.

Those contexts are readily distinguishable.

First, tobacco and

pharmaceutical warnings are less disruptive to the speaker’s underlying messages
and less misleading because they apply consistently to all comparable products
presenting similar risks.

Second, because those warnings are required on all
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advertising media, the affected companies must advertise with a warning or cease
advertising altogether.
Although the City did not contest that the Ordinance would chill speech on
covered media, it argued that any chilling effect is legally insignificant because
Plaintiffs remained free to advertise unencumbered on other media. But the City
acknowledges the “many benefits to outdoor advertising not offered by other forms
of media.” ER185 n.11; see also supra at 15. And it is well-settled that the First
Amendment does not permit the government to exclude expression from one forum
“on the plea that it may be exercised in some other place.” Reno v. ACLU, 521
U.S. 844, 880 (1997) (citation omitted).
Shorn of the district court’s errors of law and constitutional fact, and in light
of the extensive and largely undisputed record in this case, the City utterly failed to
meet its burden to show that the Ordinance does not impose “unduly burdensome
disclosure requirements [that] offend the First Amendment.” Ibanez, 512 U.S. at
146 (alteration in original).
II.

THE OTHER INJUNCTION FACTORS SUPPORT RELIEF
A.

Plaintiffs Will Suffer Irreparable Harm Absent An Injunction

Without a preliminary injunction, Plaintiffs will suffer irreparable harm. By
requiring Plaintiffs either to devote fully 20% of their speech on covered media to
a hostile message with which they strongly disagree or cease speaking, the
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Ordinance substantially burdens and chills Plaintiffs’ speech—and “[t]he loss of
First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976); see also,
e.g., Bl(a)ck Tea Soc’y v. City of Boston, 378 F.3d 8, 15 (1st Cir. 2004) (“A burden
on protected speech always causes some degree of irreparable harm”); Scott v.
Roberts, 612 F.3d 1279, 1295 (11th Cir. 2010) (“[C]hilled free speech” is
“irreparable injury.” (citation omitted)). Because even the district court found that
“the burden imposed [on Plaintiffs’ speech] by the 20% size requirement is not
insubstantial,” and Plaintiffs have demonstrated that they are likely to succeed on
the merits of their First Amendment claims, this factor weighs strongly in favor of
an injunction.
Plaintiffs also established that targeting Plaintiffs’ brand and product
advertisements with hostile warnings will irrevocably damage the reputation and
goodwill associated with their companies and products.

See, e.g., ER690-91,

ER714 (Golder ¶¶ 9, 63-64); ER604-05 (Fox ¶ 22). That “threat to a company’s
reputation and goodwill” likewise “constitutes irreparable harm.”

Life Alert

Emergency Response, Inc. v. LifeWatch, Inc., 601 F. App’x 469, 474 (9th Cir.
2015).
The district court abused its discretion by concluding otherwise. ER29. The
court held, without any supporting evidence, that the Warning was unlikely to
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harm Plaintiffs because “[m]any consumers are likely to be familiar” already with
the City’s message, id.¸ suggesting the Warning will have no effect on consumer
perceptions. The sole evidence was to the contrary. The City’s own expert opined
(consistent with the chief purpose of the Ordinance) that the Warning will alter
consumers’ beliefs and render them “less likely to intend to purchase” Plaintiffs’
products. ER388 (Hammond ¶ 37). In any event, forcing Plaintiffs to disseminate,
associate with, and subsidize hostile views, however familiar, is a core First
Amendment harm. See PG&E, 475 U.S. at 10-11. The court’s suggestion that
Plaintiffs could combat any harm through counterspeech is impracticable and
wrong. See id. at 11 (finding it violates First Amendment to “force [a party] to
respond to views that others may hold”); see also supra at 48-49, 51-52.
For all of these reasons, irreparable injury is likely.
B.

The Remaining Factors Sharply Favor Plaintiffs

The public interest and balance of hardships both strongly favor a
preliminary injunction. This Circuit “ha[s] consistently recognized the significant
public interest in upholding First Amendment principles.” Doe v. Harris, 772 F.3d
563, 583 (9th Cir. 2014) (citation omitted). By contrast, the public has no interest
in paying to defend an unconstitutional law. And because the Ordinance would
reduce rather than add to speech, see supra at 46-58, its enforcement would
disserve the public interest by making less information available to consumers.
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The balance of hardships also strongly weighs in favor of an injunction.
Cases like this raising serious First Amendment questions create a substantial risk
of interference with core expressive freedoms that would equally injure both the
speaker and the public, tipping the balance of hardships sharply in plaintiffs’ favor
as a matter of law. See, e.g., Cmty. House, Inc. v. City of Boise, 490 F.3d 1041,
1059 (9th Cir. 2007); Warsoldier v. Woodford, 418 F.3d 989, 1002 (9th Cir. 2005).
The balance of hardships also tips in Plaintiffs’ favor here as a practical
matter. Because Plaintiffs would cease speaking on affected media as soon as the
Ordinance takes effect, enforcement of the Ordinance would harm Plaintiffs and
diminish consumers’ access to lawful speech without meaningfully advancing the
City’s purported interest in better informing consumers. The costs to Plaintiffs of
exiting covered media, on the other hand, would be substantial, immediate, and
irrecoverable. Plaintiffs would be forced to manually remove or replace billboards,
posters, and signs, as well as logos on thousands of vending machines, coolers, and
fountains—many located on the property of third party restaurants, supermarkets,
or other retailers—throughout San Francisco.18 And consumers would also be
worse off, as they would lose access to information about the beverage choices
available to them (including, for instance, signs on store windows referencing
18

The challenge of identifying and removing speech covered by the Ordinance
will be particularly difficult because the Ordinance leaves unclear whether
numerous media and advertisements are covered. See ER793-95 ¶¶ 143-49.
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beverages for sale), as well as Plaintiffs’ messages about topics of political, social,
and cultural interest. See ER9-10.
Having already chosen voluntarily to defer enforcement for 13 months, ER1,
moreover, the City has no pressing need to begin enforcing the Ordinance.
Enforcement during the pendency of this litigation would do nothing meaningful to
advance the City’s stated interest and, in the meantime, a preliminary injunction
would not prevent the City from communicating its views itself. Accordingly, the
City will suffer little to no harm from an injunction.
III.

AT MINIMUM, AN INJUNCTION SHOULD ISSUE UNDER THE
SLIDING SCALE APPROACH
Even if this Court agrees with Judge Chen’s finding that, on balance, the

City is likely to prevail, an injunction still should issue. As noted above, “[a]
preliminary injunction is appropriate when a plaintiff demonstrates … that serious
questions going to the merits were raised and the balance of hardships tips sharply
in the plaintiff’s favor.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127,
1134-35 (9th Cir. 2011).

Here, the district court appreciated that “arguably,

Plaintiffs have raised serious questions going to the merits” of their First
Amendment claim” and recognized that “the burden imposed by the [Ordinance’s]
20% size requirement is not insubstantial.” ER19, ER30. Given those serious
First Amendment questions, the balance of hardships tips sharply in favor of
Plaintiffs as a matter of law. See supra at 61. Those considerations should have
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sufficed to warrant preliminary injunctive relief below and would equally do so on
appeal. See Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1082 n.4 (9th Cir.
2014).
CONCLUSION
For the foregoing reasons, the district court’s decision should be reversed.
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U.S. CONST. AMEND. I
Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.
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AMENDED IN COMMITTEE
6/1/15
ORDINANCE NO. 98-15
FILE NO. 150241

[Administrative Code - Prohibiting Advertisements for Sugar-Sweetened Beverages on City
Property]
1
2

Ordinance amending the Administrative Code to prohibit advertising of sugar-

3

sweetened beverages on City property.

4

NOTE:

5
6

7

Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in strikethrough italics Times Ne·w Roman font.
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethrough Arial font.
Asterisks (* * * *) indicate the omission of unchanged Code
subsections or parts of tables.

8
9

Be it ordained by the People of the City and County of San Francisco:

10
11
12

Section 1. The Administrative Code is hereby amended by revising Section 4.20 to
read as follows:

13
14
15
16

SEC. 4.20. TOBACCO PRODUCT-ANP,_ALCOHOLIC BEVERAGE, AND SUGARSWEETENED BEVERAGE ADVERTISING PROHIBITION.

(a) No advertising of cigarettes or tobacco productsL & alcoholic beverages, or Sugar-

17

Sweetened Beverages shall be allowed on any property owned by or under the control of the City

18

and County of San Francisco, except as exempted in subsections (c) and (d) below. For

19

purposes of this Section 4.20, "alcoholic beverage" shall be as defined in California Business

20

and Professional Professions Code section 23004 and shall not include cleaning solutions,

21

medical supplies, and other products and substances not intended for drinking, and "Sugar-

22

Sweetened Beverages" shall be as defined in subsection (e) below.

23
24

(b) This prohibition shall include the placement of the name of a company producing,
sellingL or distributing cigarettes or tobacco products, er-or alcoholic beverages, or Sugar

25

Supervisors Cohen; Mar, Wiener, Avalos
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1

S'v'veetened Beverages. the name of a company producing Sugar-Sweetened Beverages. or

2

the name of any cigarette or tobacco product,_ ffl'--alcoholic beverages, or Sugar-Sweetened

3

Beverages, in any promotion of any event or promotion of any product or beverage on property

4

owned by or under the control of the City and County of San Francisco. This prohibition shall

5

not apply to any advertisement sponsored by a state, local, nonprofit or other entity designed

6

to (il) communicate the health hazards of cigarettes and tobacco products,_ ffl'--alcoholic

7

beverages or Sugar-Sweetened Beverages, (ii-2._) encourage people not to smoke or to stop

8

smoking, or encourage people not to drink alcoholic or to stop drinking alcohol or Sugar-

9

Sweetened Beverages, or (iii;}_) provide or publicize drug or alcohol treatment or rehabilitation

1O

services: nor shall this prohibition apply to the inclusion of the name of a company producing

11

Sugar-Sweetened Beverages. or the name of a charitable foundation containing any such

12

company's name, on signage listing sponsors of a charitable event occurring on City property.

13

(c) All leases, permits or agreements awarded by the City and County of San

14

Francisco allowing any person to use City property shall specifically provide that there shall be

15

no advertising of cigarettes or tobacco products,_ OF alcoholic beverages, or Sugar-Sweetened

16

Beverages as set forth in this Section 4.20. Thisese

17

to those leases, permits or agreements entered into, renewed, or materially amended from

18

and after the effective date of

19

on advertising shall only apply

ordinance establishing the prohibition.

(d) City property used for operation of a restaurant, concert or sports venue, or other

20

facility or event where the sale,_ production or consumption of alcoholic beverages is

21

permitted, shall be exempt from the alcoholic beverage advertising prohibition in subsections

22

(a) through (c) above, and City property used {Or operation ofa restaurant, concert or sports venue,

23

or other facility or event where the sale or production o[Sugar-Sweetened Beverages is permitted,

24

shall be exempt from the Sugar-Sweetened Beverage advertising prohibition in subsections (a) through

25
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1

(c) above, but thffleither ofthese

2

agreement.

may be made applicable by lease, permit or

3

(e) For purposes ofthis Section 4.20,

4

"Caloric Substance" means a substance that adds calories to the diet ofa person who

5

6

consumes that substance.
"Caloric Sweetener" means any Caloric Substance suitable for human consumption that

7

humans perceive as sweet and includes, but is not limited to, sucrose, fructose, high fructose corn

8

syrup, glucose and other sugars.

9
10
11

"Medical Food" means medical food as defined in Section 109971 ofthe California Health and
Safety Code, including amendments to that Section.
"Milk" means natural liquid milk, natural milk concentrate or dehydrated natural milk

12

(whether or not reconstituted) regardless of animal source or butterfat content. For purposes ofthis

13

definition, "Milk" includes flavored milk containing no more than 40 grams of total sugar (naturally

14

occurring and from added Caloric Sweetener) per 12 ounces.

15

"Natural Fruit Juice" means the original liquid resulting from the pressing of.fruit, the liquid

16

resulting from the complete reconstitution of natural fruit juice concentrate, or the liquid resulting ft om

17

the complete restoration of water to dehydrated natural -fruit juice.

18

"Natural Vegetable Juice" means the original liquid resulting from the pressing of vegetables,

19

the liquid resulting from the complete reconstitution of natural vegetable juice concentrate, or the

20

liquid resulting from the complete restoration of water to dehydrated natural vegetable juice.

21
22

"Nonalcoholic Beverage" means any beverage that is not subject to tax under Part 14
(commencing with Section 32001) o(the California Revenue and Tax Code.

23

"Sugar-Sweetened Beverage" means any Nonalcoholic Beverage sold for human consumption

24

that has one or more added Caloric Sweeteners and contains more than 25 calories per 12 ounces of

25

beverage, or any powder or syrup with added Caloric Sweetener that is used for mixing, compounding,
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1

or making Sugar-Sweetened Beverages. Notwithstanding the foregoing sentence, "Sugar-Sweetened

2

Beverage" does not include any o[the following:

3

(1) Milk.

4

(2) Milk alternatives, including but not limited to non-dairy creamers or beverages

5

primarily consisting ofplant-based ingredients (such as soy, rice, or almond milk products), regardless

6

ofsugar content.

7
8

(3) Any beverage that contains solely 100 percent Natural Fruit Juice, Natural

Vegetable Juice, or combined Natural Fruit Juice and Natural Vegetable Juice.
(4) Anyproduct sold for consumption by infants. which is commonly referred to as

9

10

"infant formula, " or any product whose purpose is infant rehydration.

11

(5) Medical Food.

12

(6) Anyproduct designed as supplemental. meal replacement. or sole-source nutrition

13

that includes proteins, carbohydrates. and multiple vitamins and minerals.

14

(7) Anyproduct sold in liquid form designed for use as an oral nutritional therapy for

15

persons who may have a limited ability to absorb or metabolize dietary nutrients from traditional food

16

or beverages.

17

18

(8) Any product sold in liquid form designed for use for weight reduction.

Section 2. Effective Date. This ordinance shall become effective 30 days after

19

enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the

20

ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

21

of Supervisors overrides the Mayor's veto of the ordinance.

22
23
24

Section 3. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragraphs, subsections, sections, articles,

25
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1

numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal

2

Code that are explicitly shown in this ordinance as additions, deletions, Board amendment

3

additions, and Board amendment deletions in accordance with the "Note" that appears under

4

'the official title of the ordinance.

5
6
7
8
9

10
11

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

I
1

NTAWOoD

Deputy City Attorney
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City and County of San Francisco
Tails

City Hall
I Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Ordinance
File Number:

150241

Date Passed:

June 16, 2015

Ordinance amending the Administrative Code to prohibit advertising of sugar-sweetened beverages
on City property.

June 01, 2015 Land Use and Transportation Committee - AMENDED, AN AMENDMENT
·OF THE WHOLE BEARING SAME TITLE
June 01, 2015 Land Use and Transportation Committee - RECOMMENDED AS AMENDED
June 09, 2015 Board of Supervisors - PASSED, ON FIRST READING
Ayes: 11 -Avalos, Breed, Campos, Christensen, Cohen, Farrell, Kim, Mar, Tang,
Wiener and Yee
June 16, 2015 Board of Supervisors - FINALLY PASSED
Ayes: 11 -Avalos, Breed, Campos, Christensen, Cohen, Farrell, Kim, Mar, Tang,
Wiener and Yee

File No. 150241

I hereby certify that the foregoing
Ordinance was FINALLY PASSED on
6/16/2015 by the Board of Supervisors of
the City and County of San Francisco.

Date Approved

City and County of San Francisco
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S.F. ADMIN. CODE ¶ 100.5(a)(3)
CHAPTER 100: PROCEDURES GOVERNING THE IMPOSITION OF
ADMINISTRATIVE FINES
SEC. 100.5. DETERMINATION OF THE AMOUNT OF
ADMINISTRATIVE FINE WHEN THE CITATION IS ISSUED.

THE

(a) Unless the ordinance under which the citation is issued otherwise provides,
the amount of the fine set by the charging official shall be governed by this
Section:
***
(3) The amount of the fine for violation of an ordinance that does not
provide for a criminal penalty shall be up to $1000.00.
***
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S.F. HEALTH CODE § 4201
ARTICLE 42: SUGAR-SWEETENED BEVERAGES
DIVISION I: SUGAR-SWEETENED BEVERAGE WARNING ORDINANCE
SEC. 4201. FINDINGS AND PURPOSE.
Human consumption of Sugar-Sweetened Beverages (SSBs) is linked to a
myriad of serious health problems including, but not limited to: weight gain,
obesity, coronary heart disease, diabetes, tooth decay, and other health problems.
Scientific evidence shows that underlying these chronic health problems is
metabolic syndrome (MetS). MetS is characterized by changes in a body’s normal
biochemistry that can lead to obesity, insulin resistance, hypertension,
dyslipidemia (high cholesterol), and visceral fat. SSBs are linked to excess weight
and obesity, which are putting more Americans on the path to MetS. Heavy added
sugar consumption may itself be a direct cause of MetS by increasing the risk for
hypertension, dyslipidemia, and visceral fat. While most people with MetS are
obese, normal-weight individuals can acquire the syndrome as well, given poor
dietary habits. Heavy consumption of sugary drinks has been linked to MetS
through a variety of biological pathways, and is therefore a risk factor in chronic
disease.
The consumption of soft drinks, according to the American Dental Association,
has displaced nutritious beverages and foods from the diet. According to the
American Heart Association, for the American diet, soft drinks and other sugarsweetened beverages are the primary source of added sugar. According to the first
print (February 2015) of the United States Department of Agriculture’s Scientific
Report of the 2015 Dietary Guidelines Advisory Committee (the “2015 USDA
Report”), although added sugars provide calories, they do not provide other
nutrients.
Sugar-sweetened sodas, and fruit drinks containing less than 100% juice by
volume, are major sources of added sugars in American diets, contributing an
average of 10.58 teaspoons of added sugars each day. The American Heart
Association recommends that adult women consume no more than six teaspoons of
added sugars daily, that adult men consume no more than nine teaspoons daily, and
that children ages 4-8 years old consume no more than three teaspoons daily.
However, most Americans consume more than 19.6 teaspoons of added sugars per
day. Even regular, moderate consumption of sugary drinks (one 12-ounce can a
day) increases the risk of cardiovascular disease mortality by nearly one-third.
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The American Heart Association reports that about one in three teen or younger
children in the United States are overweight or obese and that childhood obesity is
now the number one health concern among American parents, ahead of drug abuse
and smoking. Obese children suffer more often from sleep apnea, asthma, joint
problems, fatty liver disease, gallstones, and acid reflux (heartburn).
Obese children are more likely to become obese adults, further increasing their
risks for higher rates of type 2 diabetes, heart disease, and some cancers later in
life. Profound mental health and quality of life impacts are seen in children with
severe obesity. Obese children are more prone to low self-esteem, negative body
image, and depression. As of 2010, nearly one-third of children and adolescents in
San Francisco were either obese or overweight. Among adults, consumption of
SSBs is associated with a risk of weight gain and obesity, cardiovascular disease, a
significantly higher risk of stroke, high blood pressure, type 2 diabetes, dental
erosion, and the risk of pancreatic cancer. The 2015 USDA Report concludes that
the consumption of added sugars negatively impacts obesity, type 2 diabetes,
cardiovascular diseases and dental caries, and “strong evidence supports reducing
added sugar intake to reduce health risks.” (See also, USDA, Report of the Dietary
Guidelines Advisory Committee on Dietary Guidelines for Americans, 2010.) In
2011-2012, 41.8% of adults in San Francisco were either obese or overweight.
The World Health Organization recommends that not more than 10% of
calories be from added sugars, and the Institute of Medicine (U.S.) recommends
not more than 25%. Medical research has shown that for over 70% of adults, 10%
or more of calories is from added sugars, and for approximately 10% of adults,
25% or more of calories is from added sugars, and that the risk of mortality from
cardiovascular disease increased exponentially with an increase in the percentage
of calories from added sugars. The 2015 USDA Report concludes that even
though an appropriate pattern of consumption of added sugars for most people is
4% to 6% of total calories, the mean intake of total calories from the consumption
of added sugars in the U.S. population is 13%, and from 15% to 17% for children 9
years of age and older, adolescents, and young adults, and the evidence shows that
when added sugars in foods exceed 3% to 9% of total calories, a healthful food
pattern may be difficult to achieve.
Low-income families are more likely to be affected by obesity and diabetes.
For example, the Bayview-Hunters Point neighborhood had more per capita
emergency room visits due to diabetes between 2009 and 2011 than any other
neighborhood in San Francisco. Eighteen percent of three- to four-year-olds
enrolled in San Francisco Head Start were obese, with an additional 13% being
overweight. Head Start serves children of low-income families.
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According to the American Dental Association, a steady diet of sugary foods
and drinks, including juice and sports drinks, can damage teeth. Cavity-causing
bacteria in the mouth feed on sugar and produce acids that attack tooth enamel for
up to 20 minutes after eating or drinking. In extreme cases, softer enamel
combined with improper brushing, grinding of the teeth, or other conditions can
lead to tooth loss.
The annual cost of being overweight and obese to California families,
employers, the health care industry, and the government is estimated to be $21
billion. The San Francisco Budget and Legislative Analyst estimates that up to
$61.8 million in costs incurred by San Franciscans with obesity and diabetes are
attributable to sugary beverage consumption. The total national cost of diabetes in
2007 was $174 billion.
For adults in San Francisco, approximately 29% of Caucasians, 50% of Latinos,
29% of Asians, and 43% of African Americans consume one or more sodas each
day. Of 9th graders in San Francisco, approximately 31% of Caucasians, 48% of
Latinos, 31% of Asians, and 58% of African Americans consume one or more
sodas each day. On average, children consumed 11.96 teaspoons of added sugars
from sodas and fruit drinks per day—47% of their total intake of added sugars. A
single 12-ounce can of soda contains eight to ten teaspoons of sugar, and typical
container sizes of popular sugary drinks marketed to children far exceed the
American Heart Association’s recommended daily amounts.
Research shows that lifestyle interventions are more cost-effective than
medications in preventing or delaying type 2 diabetes. The American Heart
Association reports that U.S. food labels do not distinguish between sugars that
naturally occur in foods and added sugars, making it difficult for consumers to
know the amount of added sugars that are in food or beverages. And food
producers and distributors do not typically communicate this information to
consumers, in advertisements or otherwise. Yet sugar-sweetened beverages are
aggressively marketed, without providing such basic information to consumers, be
they children, adolescents, young adults, or others. According to the 2015 USDA
Report, young adults are among the largest consumers of sugar-sweetened
beverages and are the direct targets of marketing for sugar-sweetened beverages.
The City’s purpose in requiring warnings for SSBs is to inform the public of the
presence of added sugars and thus promote informed consumer choice that may
result in reduced caloric intake and improved diet and health, thereby reducing
illnesses to which SSBs contribute and associated economic burdens. Posting
warnings that beverages are sugar-sweetened will inform the public before
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purchases, which will help ensure that San Franciscans make a more informed
choice about the consumption of drinks that are a primary source of added dietary
sugar.
(Added by Ord. 100-15, File No. 150245, App. 6/25/2015,
Eff. 7/25/2015, Oper. 7/25/2016)
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S.F. HEALTH CODE § 4202
SEC. 4202. DEFINITIONS.
“Advertiser” means any Person who is any of the following: (a) in the business
of manufacturing, distributing, or selling sugar-sweetened beverages, including
without limitation, a Retailer; (b) is in the business of placing or installing
advertisements, or who provides space for the display of advertisements; or (c) is
an agent or contractor of a Person described in (a) or (b) assisting such Person with
the manufacture, distribution or sale of sugar-sweetened beverage, the placement
or installation of advertisements, or the provision of space for advertisements. The
term “Advertiser” shall not include the employees of a Person, including, without
limitation, employees of agent or contractors, except that it shall include
individuals acting as sole proprietors.
“Base Product” means the same as Powder.
“Beverage Dispensing Machine” means an automated device that mixes
Concentrate with one or more other ingredients and dispenses the resulting mixture
into an open container as a ready-to-drink beverage.
“Caloric Substance” means a substance that adds calories to the diet of a person
who consumes that substance.
“Caloric Sweetener” means any Caloric Substance suitable for human
consumption that humans perceive as sweet and includes, but is not limited to,
sucrose, fructose, high fructose corn sugar, glucose, and other sugars.
“City” means the City and County of San Francisco.
“Concentrate” means a Syrup, Powder, or Base Product that is used for mixing,
compounding, or making Sugar-Sweetened Beverages in a Beverage Dispensing
Machine. Notwithstanding the foregoing sentence, “Concentrate” does not include
the following:
(a) Any product that is designed to be used primarily to prepare coffee or tea.
(b) Any product that is sold and is intended to be used for the purpose of an
individual
consumer mixing, compounding, or making a Sugar-Sweetened Beverage.
(c) Any product sold for consumption by infants, which is commonly referred
to as “infant formula,” or any product whose purpose is infant rehydration.
(d) Medical Food.
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(e) Any product designed as supplemental, meal replacement, or sole-source
nutrition that includes proteins, carbohydrates, and multiple vitamins and
minerals.
“Director” means the Director of Health, or his or her designated agents or
representatives.
“Medical Food” means medical food as defined in Section 109971 of the
California Health and Safety Code, including amendments to that Section.
“Milk” means natural liquid milk, natural milk concentrate or dehydrated
natural milk (whether or not reconstituted), regardless of animal source or butterfat
content. For purposes of this definition, “Milk” includes flavored milk containing
no more than 40 grams of total sugar (naturally-occurring and from added Caloric
Sweetener) per 12 ounces.
“Natural Fruit Juice” means the original liquid resulting from the pressing of
fruit, the liquid resulting from the complete reconstitution of natural fruit juice
concentrate, or the liquid resulting from the complete restoration of water to
dehydrated natural fruit juice.
“Natural Vegetable Juice” means the original liquid resulting from the pressing
of vegetables, the liquid resulting from the complete reconstitution of natural
vegetable juice concentrate, or the liquid resulting from the complete restoration of
water to dehydrated natural vegetable juice.
“Nonalcoholic Beverage” means any beverage that is not subject to tax under
Part 14 (commencing with Section 32001) of the California Revenue and Taxation
Code.
“Person” shall mean the City, an individual, firm, partnership, joint venture,
association, corporation, estate, trust, business trust, receiver, trustee, syndicate, or
any other group or combination acting as a unit.
“Powder” means a solid or liquid mixture of ingredients with added Caloric
Sweetener used in making, mixing, or compounding Sugar-Sweetened Beverages
by mixing the Powder with any one or more other ingredients, including, without
limitation, water, ice, Syrup, Simple Syrup, fruits, vegetables, fruit juice, vegetable
juice, or carbonation or other gas.
“Retailer” means any Person who sells Sugar-Sweetened Beverages to the
ultimate consumer (retail sales), including, without limitation, a Person who
operates a facility where Sugar-Sweetened Beverages may be purchased from
vending machines.
“Simple Syrup” means a mixture of sugar and water.
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“SSB Ad” means any advertisement, including, without limitation, any logo,
that identifies, promotes, or markets a Sugar-Sweetened Beverage for sale or use
that is any of the following: (a) on paper, poster, or a billboard; (b) in or on a
stadium, arena, transit shelter, or any other structure; (c) in or on a bus, car, train,
pedicab, or any other vehicle; or (d) on a wall, or any other surface or material.
Notwithstanding the foregoing sentence, “SSB Ad”does not include the following:
(a) any advertisement that is in any newspaper, magazine, periodical,
advertisement circular or other publication, or on television, the internet, or
other electronic media;
(b) containers or packages for Sugar-Sweetened Beverages;
(c) any menus or handwritten listings or representations of foods and/or
beverages that may be served or ordered for consumption in a Retailer’s
establishment;
(d) any display or representation of or other information about, a sugarsweetened beverage, including, without limitation, any logo, on a vehicle, if the
vehicle is being used by any Person who is in the business of manufacturing,
distributing or selling the sugar-sweetened beverage in the performance of such
business;
(e) any logo that occupies an area that is less than 36 square inches and is
unaccompanied by any display, representation, or other information identifying,
promoting, or marketing a sugarsweetened beverage; or
(f) any shelf tag or shelf label that states the retail price, order code, description,
or size of a product for sale.
“Sugar-Sweetened Beverage” means any Nonalcoholic Beverage sold for
human consumption, including, without limitation, beverages produced from
Concentrate, that has one or more added Caloric Sweeteners and contains more
than 25 calories per 12 ounces of beverage.
Notwithstanding the foregoing sentence, “Sugar-Sweetened Beverage” does not
include any of the following:
(a) Milk.
(b) Milk alternatives, including but not limited to non-dairy creamers or
beverages primarily consisting of plant-based ingredients (e.g., soy, rice, or
almond milk products), regardless of sugar content.
(c) Any beverage that contains solely 100% Natural Fruit Juice, Natural
Vegetable Juice, or combined Natural Fruit Juice and Natural Vegetable Juice.

ADD-15

Case: 16-16072, 07/28/2016, ID: 10067938, DktEntry: 10, Page 95 of 98

(d) Any product sold for consumption by infants, which is commonly referred
to as “infant formula,” or any product whose purpose is infant rehydration.
(e) Medical Food.
(f) Any product designed as supplemental, meal replacement, or sole-source
nutrition that includes proteins, carbohydrates, and multiple vitamins and
minerals.
(g) Any product sold in liquid form designed for use as an oral nutritional
therapy for persons who may have a limited ability to absorb or metabolize
dietary nutrients from traditional food or beverages.
(h) Any product sold in liquid form designed for use for weight reduction.
“Syrup” means the liquid mixture of ingredients used in making, mixing, or
compounding Sugar-Sweetened Beverages using one or more ingredients,
including, without limitation, water, ice, a Base Product, Powder, Simple Syrup,
fruits, vegetables, fruit juice, vegetable juice, or carbonation or other gas.
(Added by Ord. 100-15, File No. 150245, App. 6/25/2015,
Eff. 7/25/2015, Oper. 7/25/2016)
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S.F. HEALTH CODE § 4203
SEC. 4203. SUGAR-SWEETENED
ADVERTISEMENTS.

BEVERAGE

WARNING

ON

(a) Commencing on the operative date of this Division I (Ordinance No. 10015) (the “Operative Date”), which is one year after the effective date of this
Division, any Advertiser who posts an SSB Ad, or causes an SSB Ad to be posted,
in San Francisco shall place on the SSB Ad the following warning, including as
amended in accordance with Subsection 4203(c) below (the “Warning”):
“WARNING: Drinking beverages with added sugar(s)
contributes to obesity, diabetes, and tooth decay. This is
a message from the City and County of San Francisco.”
(b) All the letters in the Warning shall appear in conspicuous and legible type in
contrast by typography, layout, or color with all other printed material in the SSB
Ad. The word “WARNING” shall appear in capital letters. The Warning shall be
enclosed in a rectangular border within the printed advertisement that is the same
color as the letters of the Warning and that is the width of the first downstroke of
the capital “W” of the word “WARNING.” The Warning shall occupy at least
20% of the area of each SSB Ad and the text shall be printed in a size and manner
so as to be clearly legible to the intended viewers of the SSB Ad. The text of the
Warning shall be positioned such that the Warning and the other information on
the SSB Ad have the same orientation, such that text in the SSB Ad and the
Warning are read in the same direction (for example, left to right, or bottom to
top). The Warning shall be indelibly printed on or permanently affixed to each
SSB Ad.
(c) The Director may by regulation, following a publicly noticed hearing,
modify the Warning in any of the following ways: (1) change the text of the
Warning based on available medical or scientific information regarding the health
impact of Sugar-Sweetened Beverages; (2) set, and later modify in the Director’s
discretion, the size of the text of the Warning within the 20% area specified in
Subsection 4203(b) to ensure the Warning is clear, legible, and conspicuous; or (3)
modify the minimum area of SSB Ads that the Warning must occupy to improve or
ensure the effectiveness of the Warning. Any such regulations adopted by the
Director shall not be effective before one year after the date of the adoption of the
regulation. In addition, the Director may, after a publicly noticed hearing, adopt
other rules and regulations for the implementation of this Division I. The Director
may also issue guidelines pertaining to implementation.
(d) This Division I does not apply to any action by an Advertiser regarding (1)
any sign, excluding any general advertising sign unless it satisfies (2) below,
ADD-17

Case: 16-16072, 07/28/2016, ID: 10067938, DktEntry: 10, Page 97 of 98

permitted by the City on or before October 20, 2015; (2) any general advertising
sign permitted by the City before the Operative Date that includes an SSB Ad, if
the SSB Ad has not been substantially changed for a period of 50 or more years
before the Operative Date and the Advertiser provides the Director, on the
Director’s request, records or other information that substantiates the SSB Ad has
not been substantially changed over the 50-year period; or (3) any SSB Ad, other
than those excepted from the application of this Division in (1) and (2) above,
including any reproduction, that was created before December 31, 1985 for which
the Advertiser provides to the Director, on the Director’s request, records or other
information that substantiates the date that the SSB Ad was created before
December 31, 1985. For purposes of this Division I, “general advertising sign”
shall have the meaning provided in Section 602.7 of the Planning Code (General
Advertising Sign), as amended or renumbered from time to time, and “sign” shall
have the meaning provided in Section 602.19 of the Planning Code (Sign), as
amended or renumbered from time to time.
(Added by Ord. 100-15, File No. 150245, App. 6/25/2015, Eff. 7/25/2015,
Oper. 7/25/2016; amended by Ord. 4-16 , File No. 151082, App. 1/19/2016,
Eff. 2/18/2016)
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S.F. HEALTH CODE § 4204
SEC. 4204. PENALTIES AND ENFORCEMENT.
(a) The Director may assess and collect administrative penalties for the
violation of Section 4203 in accordance with Administrative Code Chapter 100,
“Procedures Governing the Imposition of Administrative Fines,” as may be
amended from time to time. Chapter 100, which is incorporated herein in its
entirety, shall govern the amount of fees and the procedures for imposition,
enforcement, collection, and administrative review of administrative citations;
provided that, for each placement of an SSB Ad, each day a violation is committed
or permitted to continue shall constitute a separate violation of Section 4203 and
each Advertiser that posted or caused the SSB Ad to be posted is a separate
violator of Section 4203 subject to penalties under this Section.
(b) A Retailer shall not be deemed in violation of Section 4203 unless the
Retailer continues to allow an SSB Ad to be posted in or on the Retailer’s
establishment 30 days after the Retailer received a written notice from the Director
that the SSB Ad is in violation of Section 4203.
(c) City departments shall cooperate with the Director in the enforcement of this
Division I.
(Added by Ord. 100-15, File No. 150245, App. 6/25/2015,
Eff. 7/25/2015, Oper. 7/25/2016)
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